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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 
20  CFR  Part  404 

Coverage  of  Employees  of  State  and 
Local  Governments 

AGENCY:  Social  Security  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Social  Security 
Administration  (SSA)  is  revising  the 
regulations  in  Subpart  M  of  20  CFR  Part 
404  to  expand  them  and  make  them 
clearer  and  easier  for  the  public  to  use 
and  to  reflect  legislative  changes  under 
the  Social  Security  Amendments  of  1983 
(Pub.  L.  98-21),  the  Consolidated 
Omnibus  Budget  Reconciliation  Act  of 
1985  (Pub.  L.  99-272),  and  the  Omnibus 
Budget  Reconciliation  Act  of  1986  (Pub. 

L.  99-509).  These  regulations  contain  the 
rules  on  providing  Social  Security 
coverage  under  Title  II  of  the  Social 
Security  Act  (the  Act)  for  the  services  of 
employees  of  State  and  local 
governments  and  interstate 
instrumentalities. 

date:  With  the  exception  of  §§  404.1203, 
404.1204(a)(5)  and  (b),  404.1214(d), 
404.1216(a),  404.1220,  404.1225,  404.1237, 
404.1239,  404.1242,  404.1243,  404.1247, 
404.1249,  404.1251,  404.1265,  404.1271, 
and  404.1272,  containing  information 
collection  and  recordkeeping 
requirements  subject  to  Office  of 
Management  and  Budget  (OMB)  review 
pursuant  to  the  Paper  Work  Reduction 
Act  of  1980,  these  regulations  are 
effective  beginning  August  29, 1988.  The 
statutory  provisions  contained  in  these 
regulations  are  effective  as  explained  in 
SUPPLEMENTARY  INFORMATION. 
Information  collection  and 
recordkeeping  requirements  will  be 
effective  upon  OMB  approval  and 
notification  to  this  effect  will  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  Heaton,  Legal  Assistant,  6401 
Security  Boulevard,  Baltimore, 

Maryland  21235,  (301)  594-6629. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

These  final  regulations  revise  our 
rules  on  Social  Security  coverage  of 
employees  of  State  and  local 
governments  and  interstate 
instrumentalities.  These  changes  will 
improve  the  organization  of,  and  clarify 
the  current  regulations.  They  also 
update  the  entire  subpart  to  reflect 
policies  and  statutory  amendments 


which  are  in  effect  but  are  not  in  current 
regulations. 

Background 

State  and  local  government  employees 
are  exempt  from  mandatory  coverage 
under  Social  Security.  Section  218  of  the 
Act  requires  that  the  Secretary  of  Health 
and  Human  Services  (the  Secretary), 
when  requested  by  a  State,  shall  enter 
into  an  agreement  to  provide  retirement, 
survivors,  disability,  and  hospital 
insurance  coverage  of  the  services  of 
employees  of  a  State  or  its  political 
subdivisions.  If  an  interstate 
instrumentality  (which  to  the  extent 
practicable  is  treated  as  a  State)  makes 
the  request,  the  Secretary  may  enter  into 
such  an  agreement.  By  this  agreement 
Social  Security  protection  is  provided 
for  the  groups  of  employees  the  State 
brings  under  the  agreement.  State  and 
local  government  employees  covered 
under  an  agreement  have  the  same 
benefit  rights  and  responsibilities  as 
other  employees  who  have  Social 
Security  coverage.  The  amount  of  the 
payments  made  by  the  State  for  Social 
Security  protection  of  State  and  local 
employees  is  the  same  as  is  paid  by 
private  sector  employers  and  employees 
who  are  mandatorily  covered  by  the 
Federal  Insurance  Contributions  Act,  26 
U.S.C.  3101  et  seq.  For  payments  due  on 
wages  paid  before  January  1, 1987,  the 
State  assumed  full  financial  and 
reporting  responsibility  for  the  coverage 
provided  under  its  agreement.  The 
agreement  may  not  be  terminated  in  its 
entirety  or  with  respect  to  any  coverage 
group  under  that  agreement. 

All  States,  Puerto  Rico,  and  the  Virgin 
Islands  have  agreements  with  the 
Secretary.  Currently  these  agreements 
provide  coverage  to  approximately  10 
million  employees. 

Delayed  Effective  Date 

Section  7  of  Pub.  L.  94-202  (42  U.S.C. 
405a)  requires  that  any  regulation  or 
modification  of  a  regulation  which 
pertains,  directly  or  indirectly,  to  the 
frequency  or  due  dates  for  payments 
and  reports  required  under  section 
218(e)  of  the  Act  as  it  read  prior  to  the 
enactment  of  Pub.  L.  99-509  not  become 
effective  until  18  months  after  it  is 
published  as  a  Final  rule  in  the  Federal 
Register.  Section  404.1249  affects  those 
due  dates  and  is  discussed  under  "Major 
Changes.”  However,  only 
§  404.1249(b)(2)(H)  is  subject  to  the  18- 
month  delayed  effective  date.  Most  of 
the  rules  in  the  section  are  already  in 
effect  and  the  more  frequent  deposit  of 
contributions  is  mandated  by  section 
342  of  Pub.  L.  98-21  for  calendar  months 
beginning  after  December  1983. 


Considerations  in  Preparing  This 
Comprehensive  Revision 

Most  of  the  current  regulations 
governing  the  coverage  of  employees  of 
State  and  local  governments  were 
written  in  the  1950’s  and  early  1960’s. 
Some  of  the  current  rules  have  not  been 
changed  since  they  were  originally 
published  in  May  1955.  In  preparing  this 
comprehensive  revision,  we  not  only 
looked  at  the  structure  of  the  subpart 
and  the  language  used  in  the  current 
sections,  but  also  evaluated  the  policies 
and  procedures. 

Comments  Received  Following 
Publication  of  a  Notice  of  Proposed 
Rulemaking. 

In  order  to  obtain  the  public’s  views 
and  comments  before  proceeding  with 
these  amendments,  we  published  an 
NPRM  in  the  Federal  Register  on  May 
29, 1986  at  51  FR  19468.  The  public  was 
invited  to  submit  comments  pertaining 
to  the  proposed  amendments  within  a 
period  of  120  days  from  the  date  of  the 
publication  of  the  notice.  The  comment 
period  closed  on  September  26, 1986.  We 
received  comments  from  six  States. 

Each  State  commented  on  one  or  more 
provisions  of  the  regulations.  For  ease  of 
comprehension,  we  have  condensed, 
summarized  or  paraphrased  the 
comments  and  have  grouped  them 
according  to  the  subject  and  issues 
raised.  We  have  tried,  to  the  extent 
possible,  to  present  the  comments  and 
our  response  in  the  order  in  which  the 
regulations  are  organized. 

Comment:  Two  comments  were  made 
that  the  requirement  in  §  404.1226  that 
the  State  or  political  subdivision  furnish 
a  terminated  employee  with  a  Form  W-2 
or  statement  on  the  day  on  which  wages 
are  last  paid  to  the  employee  is  not 
needed  because  the  requirement  is  not 
consistent  with  Federal  income  tax 
requirements  and  as  a  result  is 
confusing. 

Response:  We  are  adopting  this 
comment.  Section  404.1226  is  removed  to 
reflect  this  change  in  the  final 
regulations.  Pub.  L.  99-509  transfers 
responsibility  for  collecting 
contributions  and  receiving  wage 
reports  from  the  States  to  IRS  for  wages 
paid  in  1987  and  years  later.  Therefore, 
these  requirements  are  within  the 
purview  of  IRS  rather  than  SSA. 

Comment:  Two  comments  were  made 
that  the  subpoena  provision  is  not 
needed  because  there  has  historically 
been  good  cooperation  and  there  are 
already  in  place  adequate  means  for 
securing  records  and  information. 

Response:  We  are  not  adopting  this 
comment.  We  agree  that  there  has  been 
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good  cooperation.  However,  section 
205(d)  of  the  Act  authorizes  our  use  of 
the  subpoena,  and  retaining  the 
subpoena  \  vision  in  the  final 
regulations  appropriately  reflects  SSA’s 
authority  to  use  a  subpoena  in  the  event 
that  it  would,  at  sometime  in  the  future, 
be  necessary  to  do  so. 

Comment :  Two  commenters  suggest 
that  §  404.1243(c)  should  have  a  cross- 
reference  to  the  IRS  magnetic  media 
requirements. 

Response:  We  are  not  adopting  this 
comment.  IRS  frequently  revises  the 
magnetic  media  requirements.  During 
these  revisions,  the  name  and 
publication  number  may  change 
resulting  in  an  incorrect  reference  in  the 
regulations.  We  believe  a  specific 
request  to  IRS  for  the  magnetic  media 
requirements  will  be  more  effective  than 
to  request  the  information  by  the 
incorrect  name  or  publication  number. 

Comment:  There  were  several 
comments  that  electronic  fund  transfer 
would  be  costly  to  the  States  and 
deprive  the  States  of  interest  from  the 
time  the  deposits  were  made  until  the 
deposits  were  actually  credited. 

Response:  We  are  adopting  this 
comment.  The  first  sentence  and  the 
parenthetical  sentence  at  the  beginning 
of  §  404.1262  are  removed.  The  removal 
of  these  two  sentences  restores  the 
manner  of  payment  requirements  to 
what  they  were  before  this  revision  of 
regulations.  At  the  time  the  NPRM  that 
proposed  requiring  electronic  transfer  of 
funds  was  published,  SSA  was 
responsible  for  collection  of 
contributions  from  the  States  amounting 
to  over  $4  billion  per  year.  The  potential 
for  greater  savings  and  efficiency  by 
requiring  electronic  transfer  of  funds 
was  extraordinarily  high.  However,  with 
the  passage  of  section  9002  of  Pub.  L.  99- 
509,  the  responsibility  for  collection  of 
contributions  was  transferred  to  IRS  for 
payments  due  on  wages  paid  in  1987 
and  years  later.  As  a  result  of  this 
change  in  responsbility,  deposits  by  the 
States  (including  Puerto  Rico,  the  Virgin 
Islands,  and  interstate  instrumentalities) 
to  SSA  now  average  less  than  $10,000 
per  month  each.  Most  of  this  amount  is 
from  adjustments  and  underpayments 
subject  to  other  provisions  of  the 
regulations  rather  than  payments  made 
in  connection  with  filed  wage  reports. 
The  savings  previously  estimated  by 
requiring  electronic  transfer  of  funds  are 
now  significantly  overstated.  For  these 
reasons,  we  are  not  requiring  electronic 
transfer  of  funds  in  these  final 
regulations,  but  continue  to  make  it 
available  to  those  remaining  States  who 
have  not  elected  to  use  it 
Comment:  There  were  several 
comments  that  the  regulations 


provisions  for  interest  payments  on 
adjustment  reports  at  §  404.1265  would 
discourage  States  from  filing  adjustment 
reports  to  make  corrections  and  that 
these  provisions  should  be  reconsidered. 
(Two  comments  offered  alternative 
proposals  to  be  considered.) 

Response:  We  are  adopting  the 
comments  that  we  should  reconsider  the 
regulations  provisions  for  interest 
payments  on  adjustment  reports.  While 
we  are  reconsidering  this  policy,  we  will 
continue  to  use  the  rules  that  are 
currently  in  effect.  We  moved  the 
modified  version  of  the  text  regarding 
interest  payments  from  the  former 
§  404.1261  (a)  and  (b)  to  §  404.1265  (b) 
and  (c)  replacing  §  404.1265  (a)(2)  and 
(b)  shown  in  the  NPRM.  Section 
404.1265(b)  is  renumbered  as 
§  404.1265(d).  Section  404.1265(d)  is 
renumbered  as  §  404.1265(e).  We  also 
made  editorial  changes  to  the  former 
paragraphs  that  are  retained  to  correct 
the  reference  in  §  404.1265(b)(1)  to  read 
§  404.1249,  to  remove  the  references  in 
§  404.1265(c)  to  the  numbered  forms 
because  these  forms  are  obsolete,  to 
continue  the  use  of  the  IRS  abbreviation 
for  the  Internal  Revenue  Service,  and  to 
remove  the  parenthetical  sentence  at  the 
end  of  the  paragraph  because  the 
reference  is  no  longer  appropriate. 

Comment:  One  commenter  suggests 
that  the  §  404.1291  proposed 
reconsideration  by  an  appropriate  SSA 
official  that  is  to  precede  the  review  by 
the  Secretary  or  someone  delegated  by 
the  Secretary  is  an  unnecessary  step  in 
the  review  process  and  should  be 
eliminated. 

Response:  We  are  not  adopting  this 
suggestion.  Our  experience  indicates 
that  the  reconsideration  process  is  a 
cost  efficient  method  of  resolving  many 
disagreements.  Further,  States  requested 
that  the  reconsideration  step  be 
included  during  a  Federal/State  meeting 
about  the  review  process. 

Comment:  Two  commenters  suggest 
that  since  States  have  only  90  days  to 
request  review,  SSA  should  have  a 
similar  90  days  to  issue  the 
Commissioner’s  decision. 

Response:  We  are  not  adopting  this 
comment.  The  requirement  that  the 
State  file  a  request  for  review  does  not 
equate  to  the  requirements  for  our 
review  of  the  evidence,  the  conducting 
of  an  audit  if  necessary,  and  the 
preparation  of  a  determination. 

Although  it  may  appear  that  the  review 
process  is  lengthy,  this  conclusion  does 
not  recognize  that  there  may  be  complex 
issues  under  review. 


Changes  to  Take  Account  of  Legislation 
Impacting  on  the  NPRM 

Section  12110  of  Pub.  L.  99-272 
(enacted  April  7, 1966)  amends  sections 
218(f)(1)  and  218(u)(3)  of  the  Act  by 
providing  that  the  effective  date  of  an 
agreement  or  modification  is  based  on 
the  date  of  mailing  or  delivery  by  other 
means  to  the  Secretary.  These 
amendments  to  the  Act  apply  to 
agreements  or  modifications  mailed  or 
delivered  to  the  Secretary  on  or  after 
April  7, 1986.  Sections  404.1214(e)  and 
404.1215(d)  of  these  regulations  are 
amended  to  include  this  new  provision 
of  the  Act. 

Section  9002  of  Pub.  L.  99-509 
(enacted  October  21, 1986)  amends 
section  218  of  the  Act  and  Subchapter  C 
of  Chapter  21  of  the  Internal  Revenue 
Code  of  1954  by  removing  the  States’ 
fiscal  liability  for  their  political 
subdivisions’  Social  Security 
contributions  and  requiring  States  and 
political  subdivisions  to  pay  Federal 
Insurance  Contribution  Act  taxes  in  the 
same  manner  that  private  employers  do. 
Administration  and  collection  of  these 
taxes  is  transferred  from  SSA  to  IRS. 

The  amendments  are  effective  for 
payments  due  on  wages  paid  in  1987 
and  later  years.  For  payments  due  on 
wages  paid  prior  to  1987,  regulations  in 
Subpart  M  continue  to  apply. 

To  assist  in  referencing,  we  indicated 
all  sections  in  subpart  M  that  are  wholly 
or  partially  affected  by  the  amendment 
of  section  218  of  the  Act  by  Pub.  L.  99- 
509.  Each  section  title  is  appended  with 
the  phrase  " — for  wages  paid  prior  to 
1987”  to  show  the  limited  applicability 
of  that  section  in  regard  to  contribution 
liability.  Although  the  appended  phrase 
may  appear  inappropriate  for  certain 
section  titles,  the  appended  phrase  is 
appropriate  in  the  context  of  the 
contribution  liability.  Several  sections 
are  reordered  to  emphasize  the  limited 
applicability,  but  the  text  remains 
unchanged.  In  §  404.1200,  we  explain  the 
use  of  the  phrase  "For  wages  paid  prior 
to  1987. — ”  to  make  clear  the  financial 
and  reporting  responsibility  of  the 
States.  Also,  in  §  404.1242(b)  last 
sentence,  we  added  the  phrase  "For 
backpay  awards  paid  prior  to  1987, — " 
to  show  the  responsibility  extends  to 
backpay  awards. 

Upon  resolution  of  payment,  reporting, 
and  adjustment  issues  for  years  prior  to 
1987,  we  plan  to  remove  sections  or 
paragraphs  designated  “ — for  wages 
paid  prior  to  1987." 

Section  404.1249(b)(2J(i)  is  rewritten  to 
show  that  for  agreements  or 
modifications  providing  coverage  of 
employees  for  periods  prior  to  1987, 
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States  shall  pay  contributions  due  and 
shall  file  wage  reports  with  SSA  for 
these  periods.  The  payments  and  wage 
reports  are  due  within  90  days  after  the 
date  of  the  notice  that  the  Secretary  has 
signed  the  agreement  or  modification. 
Section  9002  of  Pub.  L.  99-509  provides 
that  Subchapter  C  of  Chapter  21  of  the 
Internal  Revenue  Code  of  1954  applies  to 
wages  paid  in  1987  and  later  years. 

In  addition  to  the  major  changes 
required  by  statute,  we  made  editorial 
changes  to  make  the  regulations  clear 
and  to  provide  for  ease  of  cross 
reference.  These  changes  include: 

(1)  Adding  the  phrase  ",  the  period 
involved,”  to  the  definitions  of 
"allowance  of  a  credit  or  refund"  and  to 
the  definition  of  "assessment”  in 

§  404.1202  because  we  routinely  provide 
this  information  in  these  notices; 

(2)  Adding  a  cross-reference  to  the 
Act  in  §  404.1206(c)(3); 

(3)  Updating  the  reference  at 

§§  404.1207(a)  and  404.1214(c)(1)  from 
section  218(k)  of  the  Act  to  section 
218(g)  as  provided  by  section  9002  of 
Pub.  L.  99-509; 

(4)  Moving  the  second  parenthetical  at 
the  end  of  the  sentence,  “(the  “no" 
group)”  in  §  404.1207(b)  to  a  location 
next  to  the  group  referred  to  and  in  the 
next  sentence  adding  the  phrase  “for 
groups  covered  after  1959"  for  clarity; 

(5)  Adding  the  exclusion  at 

§  404.1210(e)(1)  that  was  in  effect  prior 
to  the  enactment  of  section  353  of  Pub.  L. 
95-216  because  this  exclusion  is 
contained  in  and  still  applies  to  some 
State  agreements; 

(6)  Removing  the  reference  in  the 
second  sentence  of  §  404.1220(b)  to  filing 
a  return  with  the  State  by  removing  the 
phrase  “with  the  State"; 

(7)  Substituting  the  word  “employer” 
for  “State"  in  §  404.1220(e); 

(8)  Removing  §§  404.1221,  404.1223, 
and  404.1226  because  the  enactment  of 
section  9002  of  Pub.  L.  99-509  makes 
reporting  requirements  the  responsibility 
of  IRS  for  wages  paid  in  1987  and  years 
after; 

(9)  Substituting  the  word  "employer” 
for  “State"  each  place  it  appears  in  the 
text  of  §  404.1223; 

(10)  Removing  §  404.1275  (b)  and  (c) 
because  adjustment  made  on  personal 
income  tax  returns  is  within  the  purview 
of  IRS;  and 

(11)  Rewriting  §  404.1283(b)  to 
conform  to  section  205(c)(5)  of  the  Act  to 
show  our  authority  to  “delete"  wage 
entries  from  the  earnings  record  rather 
than  to  “revise." 


Changes  To  Take  Account  of  Final  Rule 
Published  May  9, 1886,  Out  Not  Included 
in  the  NPRM  Published  May  29, 1986 

On  May  9, 1986,  we  published  a  final 
rule  at  51  FR 17173.  This  final  rule 
amended  20  CFR  404.1281(a)  and 
404.1286(a).  At  this  time,  we  are 
incorporating  that  final  rule  into  this 
final  rule.  The  text  is  unchanged. 
However,  since  the  revised  §  §  404.1281 
and  404.1286  deal  with  different 
subjects,  we  are  incorporating  the  text 
of  these  sections  of  the  final  rule  into  the 
proper  sections  of  the  revision  which  are 
§§  404.1287(a)  and  404.1283(a) 
respectively. 

Except  for  the  changes  in  response  to 
comments,  statutory  changes,  the 
inclusion  of  the  final  rule  that  amended 
current  §  §  404.1287(a)  and  404.1283(a), 
and  minor  editorial  changes,  we  are 
adopting  the  rules  as  proposed. 

Summary  of  Changes 

Definitions 
Section  404.1202. 

We  have  added  a  new  section  which 
contains  definitions  of  terms  which  have 
special  meanings  as  used  throughout 
this  subpart. 

Evidence 
Section  404.1203. 

Section  404.1203  is  a  new  section 
which  describes  in  general  terms  our 
rules  about  requesting  evidence  from  a 
State  of  wages  paid  to  employees  and 
contributions  due  on  those  wages.  We 
discuss  in  this  section  what  we  do  when 
we  need  evidence,  the  State’s 
responsibility  for  supplying  accurate 
wage  information  and  any  evidence 
needed  to  verify  the  accuracy  of  reports 
related  to  those  wages,  and  what 
happens  if  a  State  does  not  submit  the 
requested  evidence. 

Authorized  State  Officials 
Section  404.1204. 

This  is  a  new  section  which  requires 
that  a  State  designate  the  official 
authorized  to  act  on  its  behalf,  and  that 
it  inform  SSA  of  any  change  in  officials 
or  his  or  her  authority. 

What  Groups  of  Employees  May  Be 
Coveted 

Sections  404.1205-404.1212. 

This  is  a  new  group  of  sections  which 
discuss  in  general  terms  what  groups  of 
employees  may  be  covered,  other 
groupings  of  employees  and  the  services 
which  may  or  may  not  be  covered.  We 
have  also  included  a  description  of  the 
referendum  procedures  States  must 
follow  in  providing  coverage  to  certain 
groups  of  employees.  These  referendum 


procedures  reflect  the  requirements  in 
sections  218(d)  (3)  and  (7)  of  the  Act  (42 
U.S.C.  418(d)  (3)  and  (7)). 

There  are  a  number  of  special 
provisions  in  the  Act  which  relate  to 
specific  States.  These  provisions 
establish  procedures  for  a  State  to 
provide  coverage  for  employees  in 
specified  positions.  For  example,  section 
218(d)(6)(G)  of  the  Act  (42  U.S.C. 
418(d)(6)(G))  gives  several  States  the 
option  of  providing  coverage  for 
employees  in  positions  under  a 
retirement  system  where  these  States 
are  paid  from  Federal  grants  for 
administering  unemployment 
compensation.  Since  these  various 
provisions  have  limited  applicability 
and  are  rarely  used,  we  have  not 
included  them  in  these  regulations. 

How  Coverage  is  Obtained  and 
Continues 

Sections  404.1214^404.1219. 

These  are  new  sections  which 
generally  reflect  the  procedures  for 
establishing  and  continuing  coverage 
under  an  agreement. 

In  §  404.1214(d)  we  set  out  what 
provisions  an  agreement  must  include. 

Section  404.1215(b)  indicates  that 
when  an  agreement  is  modified,  the 
State  may  specify  a  controlling  date  for 
determining  retroactive  coverage  for 
employees.  That  controlling  date  can  be 
no  earlier  than  the  date  the  modification 
is  mailed  or  otherwise  delivered  to  the 
Secretary. 

Section  404.1216  describes  how  an 
agreement  may  be  modified  to  correct 
various  errors. 

Section  404.1217  explains  that 
coverage  under  an  agreement  continues 
indefinitely. 

Sections  404.1218  and  404.1219  reflect 
the  provisions  of  section  103  of  Pub.  L. 
98-21,  enacted  April  20, 1983.  Section 
103  provides  that  no  agreement  may  be 
terminated,  either  in  its  entirety  or  with 
respect  to  any  coverage  group,  on  or 
after  April  20, 1983.  Section  103  applies 
without  regard  to  whether  a  notice  of 
intent  to  terminate  was  filed  before  Pub. 
L.  98-21  was  enacted.  Section  103  also 
repealed  the  prohibition  in  former 
section  218(g)(3)  of  the  Act  against 
resumption  of  coverage.  Coverage 
previously  terminated  may  be  resumed 
by  a  modification  to  the  State’s 
agreement. 

How  to  Identify  Employees  Who  Are 
Covered 

Section  404.1220. 

Section  404.1220  describes  how  we 
assign  identification  numbers  to  the 
State  and  its  political  subdivisions, 
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coverage  groups,  etc.,  covered  by  a 
State’s  agreement. 

What  Records  of  Coverage  Must  Be 
Kept 

Section  404.1225. 

Section  404.1225  describes  what 
records  of  an  employee’s  remuneration  a 
State  or  its  political  subdivisions  must 
keep,  where  they  are  to  be  maintained, 
and  for  how  long. 

Review  of  Compliance  by  State  With  Its 
Agreement 

Sections  404.1230  through  404.1234. 

These  regulations  provide  for  onsite 
review  of  all  pertinent  source  records 
maintained  by  the  State  or  its  political 
subdivisions.  This  will  enable  us  to 
evaluate  the  records  from  which  wage 
reports  and  contribution  returns  were 
prepared  and  how  those  records  were 
compiled,  processed,  and  maintained. 
These  reviews  may  include  discussions 
with  the  employee(s)  working  with  those 
records.  They  would  be  conducted  in 
cooperation  with  the  State  Social 
Security  Administrator. 

How  to  Report  Wages  and 
Contributions 

Sections  404.1237  through  404.1251. 

Section  404.1237  contains  the  basic 
rule  that  a  State  must  report  each  year, 
by  coverage  group,  the  wages  paid  each 
covered  employee  during  that  year. 

Section  404.1239  permits  a  State  to 
combine  the  wages  of  an  employee  who 
performs  covered  services  for  more  than 
one  coverage  group  up  to  the  annual 
wage  limitation  and  pay  Social  Security 
contributions  on  that  amount. 

Otherwise,  the  wages  reported  for  an 
employee  by  all  of  the  coverage  groups 
might  exceed  the  annual  wage 
limitation.  And  the  State,  by  paying 
Social  Security  contributions  on  the 
wages  reported  separately  by  each 
coverage  group,  would  pay  more  than 
the  maximum  amount  of  Social  Security 
contributions  required  each  year. 

Section  404.1242  is  a  new  section 
which  describes  “back  pay"  to  an 
employee  and  how  it  must  be  reported. 

Section  404.1243  describes  what 
means  a  State  may  use  to  make  reports, 
e.g.,  forms,  magnetic  tape,  etc.  Section 
404.1247  requires  that  a  State  shall 
report  wages  for  the  calendar  year  in 
which  they  were  paid. 

Section  404.1249  is  the  current 
§  404.1255a.  Paragraph  (a)(2)  of  this 
section  contains  the  twice  a  month 
"frequency  of  deposit”  rule  mandated  by 
section  342  of  Pub.  L.  98-21,  the  Social 
Security  Amendments  of  1983. 

Paragraph  (b)(2)  contains  the  due  dates 
for  filing  contribution  returns  and  wage 


reports  and  also  the  "annual  reporting” 
rules.  Paragraphs  (b)(2)(i)  and  (b)(2)(iii) 
are  virtually  identical  to  current 
§  404.1255a(c)(2)  (i)  and  (iii).  Paragraph 
(b)(2)(ii)  is  subject  to  the  18  month  delay 
in  its  effective  date  to  comply  with 
section  7  of  Pub.  L.  94-202  (42  U.S.C. 
405a).  Paragraph  (c)  on  payments  by  a 
third  party  on  account  of  sickness  or 
accident  disability  is  virtually  identical 
to  current  §  404.1255a(a)(2)  which  we 
published  in  the  Federal  Register  as  a 
final  rule  on  September  30, 1983,  at  48 
FR  44771.  We  propose  to  delay  the 
effective  date  of  only  paragraph  (b)(2)(ii) 
for  18  months  after  it  is  published  as  a 
final  rule  in  the  Federal  Register.  This 
delay  would  in  no  way  affect  the  current 
rules  that  are  merely  incorporated  in  the 
new  section,  since  they  are  already  in 
effect.  The  delay  would  also  in  no  way 
delay  the  effect  of  the  "frequency  of 
deposit”  requirement  since  the 
requirement  is  mandated  by  statute. 

What  is  a  State’s  Liability  for 
Contributions 

Section  404.1255  and  404.1256. 

Section  404.1255  describes  the  amount 
of  Social  Security  contributions  a  State 
is  liable  for  and  when  that  liability 
begins.  Section  404.1256  describes  the 
conditions  under  which  a  State’s 
liability  for  contributions  may  be  limited 
when  an  employee  performs  services  in 
one  or  more  coverage  groups. 

Figuring  the  Amount  of  the  State’s 
Contributions 

Sections  404.1260  through  404.1263. 

These  sections  describe  how  a  State’s 
contributions  are  computed  and  when 
and  how  they  must  be  paid. 

If  a  State  Fails  To  Make  Timely 
Payments 

Sections  404.1265  through  404.1267. 

Section  404.1265  sets  out  when  and 
how  adjustment  of  underpayments  of 
contributions  are  made  if  a  State  fails  to 
pay  timely  its  contributions  when  due 
under  §  404.1249. 

Section  404.1267,  which  accords  with 
section  218(j)  of  the  Act  as  it  read  prior 
to  the  enactment  of  Pub.  L.  99-509, 
authorizes  the  Secretary  to  offset  the 
Social  Security  contributions  a  State  has 
not  paid  against  amounts  due  a  State 
under  another  provision  of  the  Social 
Security  Act. 

How  to  Adjust  Errors  in  Reports  and 
Contributions 

Sectiuns  401.1270  through  404.1276. 

Sections  404.1271,  404.1272,  and 
404.1275  describe  how  we  handle 
payments  made  by  a  State  which 


exceed  the  amount  of  contributions  for 
which  it  is  liable. 

Section  404.1276  explains  how  we 
handle  situations  where  employees’ 
wages  have  been  erroneously  reported 
and  Social  Security  contributions  have 
been  erroneously  paid  to  the  Internal 
Revenue  Service. 

How  Overpayments  of  Contributions 
Are  Credited  or  Refunded 

Sections  404.1280  through  404.1284. 

When  a  State  pays  more  than  the 
required  amount  of  Social  Security 
contributions,  the  State  may  timely 
request  that  we  credit  or  refund  the 
overpaid  amount. 

Section  404.1284  allows  the  Secretary, 
in  limited  situations,  to  offset  an 
underpayment  of  contributions  against 
an  overpayment.  In  §  404.1284(b)  we 
indicate  the  State  will  be  given  an 
opportunity  to  pay  the  contributions  due 
before  those  amounts  are  offset  against 
any  credit  which  is  due  the  State. 

How  Assessments  For  Underpayments 
of  Contributions  Are  Made 

Sections  404.1285  through  404.1289. 

Section  404.1285  provides  that  a  State 
is  liable  for  an  amount  due  under  an 
agreement  until  the  Secretary  is 
satisfied  the  State  has  paid  that  amount. 
If  the  Secretary  is  not  satisfied  that  a 
State  has  paid  the  correct  amount,  the 
Secretary  issues  an  assessment  for  the 
outstanding  amount. 

Section  404.1286  sets  out  the  time 
limits  within  which  the  Secretary  must 
issue  an  assessment  for  an  amount  due. 
Section  404.1287  sets  out  exceptions  to 
the  time  limits  within  which  the 
Secretary  must  issue  an  assessment. 

Section  404.1289  points  out  when  we 
may  accept  a  wage  report  which  a  State 
submits  after  the  time  periods  described 
in  §  404.1286  expire. 

Secretary’s  Review  of  Decisions  on 
Credits,  Refunds,  or  Assessments 

Sections  404.1290  through  404.1296. 

These  sections  revise  current 
§§  404.1270-404.1274  and  also  include 
new  sections  to  provide  for  review  of 
appealed  administrative  decisions. 

How  a  State  May  Seek  Court  Review  of 
Secretary's  Decision 

Sections  404. 1297  through  404. 1299. 

Sections  404.1297  and  404.1298 
describe  under  what  circumstances  and 
where  to  file  a  civil  action  for  a  review 
of  a  decision  by  the  Commissioner  for 
the  Secretary,  who  can  file  for  the  civil 
action,  and  the  time  requirements  for 
filing.  Section  404.1299  describes  how 
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payments,  based  upon  final  judgments 
of  courts,  are  made. 

Redesignation  Table 

To  assist  users  of  this  document  we 
are  including  a  table  which  shows  the 
section  numbers  as  redesignated  in 
these  final  regulations: 

Redesignation  Table 


Former  section  New  section 

404.1201 .  404.1200 

404.1210 . „ .  404.1201 

404.1220  . 404.1260 

404.1221  . .  404.1260 

404.1222  .  404.1255 

404.1222a .  404.1256 

404.1223  .  404.1262 

404.1224  .  404.1263 

404.1225  .  404.1265 

404.1226  .  None 

404.1227  _ 404.1267 

404.1230 _ _  None 

404.1240  .  404.1220 

404.1241  .  None 

404.1242  .  None 

404.1243  _ _  None 

404.1250  .  404.1237 

404.1250a . 404.1239 

404.1250b .  404.1239 

404.1251  .  404.1247 

404.1252  . . .  404.1251 

404.1253  .  None 

404.1254  .  404.1243 

404.1255  _ 404.1249 

404.1255a _  404.1249 

404.1256  _ 404.1225 

404.1257  . _...  404.1237  and  404.1239 

404.1260  .  404.1270 

404.1261  _  404.1265 

404.1262  _  404.1271 

404.1263  .  404.1272 

404.1264  .  404.1261 

404.1265  _ _  404.1270 

404.1266  _ _  404.1275 

404.1270  . . .  404.1290 

404.1271  . . . .  404.1292 

404.1272  . . .  404.1293 

4041273 _  404.1291 


404.1292 

404.1294 
and 

404.1295 

404.1274  . .  404.1296 

404.1275  . -  404.1297 

404.1276  .  404.1298 

404.1277  . 404.1299 

404.1280  . . .  404.1286 

404.1281  .  404.1287 

404.1282  _ _  404.1289 

404.1283  .  None 

404.1284  _ _ _ _  404.1285 

404.1285  _  404.1282 

404.1286  . .  404.1283 

404.1287  _ ;  404.1280 

404.1290 _  404.1202 


Regulatory  Procedures 

Executive  Order  12291 

The  Secretary  has  determined  that 
this  is  not  a  major  rule  under  Executive 
Order  12291  as  the  economic  impact  on 
State  and  local  governments  is  less  than 
$100  million.  Therefore,  a  regulatory 
impact  analysis  is  not  required. 


Paperwork  Reduction  Act  of  1980 

These  final  rules  contain  information 
collection  and  recordkeeping 
requirements  in  the  following  sections: 
404.1203,  404.1204(a)(5)  and  (b), 
404.1214(d),  404.1216(a),  404.1220, 
404.1225,  404.1237,  404.1239,  404.1242, 
404.1243,  404.1247,  404.1249,  404.1251, 
404.1265,  404.1271,  and  404.1272.  As 
required  by  section  3507  of  the 
Paperwork  Reduction  Act  of  1980,  we 
will  submit  a  copy  of  these  rules  to  OMB 
for  its  review  of  these  information 
collection  requirements.  Other 
organizations  and  individuals  desiring 
to  submit  comments  on  the  information 
collection  requirements  should  direct 
them  to  the  agency  official  designated 
for  this  purpose  whose  name  appears  in 
this  preamble  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Building, 
Room  3002,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  HHS. 

Regulatory  Flexibility  Act 

The  Secretary  of  the  Department  of 
Health  and  Human  Services  certifies 
that  these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  governmental 
jurisdictions.  Under  the  terms  of  the 
agreement  under  section  218  of  the  Act, 
a  State  obtains  coverage  for 
governmental  entities  requesting  Social 
Security  coverage.  Entities  which  obtain 
coverage  are  now  responsible  for  paying 
the  contributions  and  filing  the  reports 
necessary  to  provide  Social  Security 
coverage  for  the  services  of  its 
employees. 

Some  of  the  regulations  describe  the 
economic  consequences  when  these 
responsibilities  are  not  met.  However, 
we  expect  those  measures  will  impact 
on  a  limited  number  of  small  entities 
and  will  not  have  a  significant  economic 
impact  on  those  entities.  Any  economic 
impact  involved  in  the  regulations 
reflecting  sections  103  and  342  of  Pub.  L. 
98-21,  section  12110  of  Pub.  L.  99-272, 
and  section  9002  of  Pub.  L.  99-509  result 
directly  from  the  statutory  amendments, 
not  from  the  regulations. 

Therefore,  we  believe  that  a 
regulatory  analysis  under  the  Regulatory 
Flexibility  Act  is  not  required. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  13.802-13.814,  Social  Security 
Programs.) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure;  Death  benefits,  Disabled, 
Old-Age,  Survivors,  and  Disability 
Insurance,  Social  Security 
Administration. 


Dated:  April  20, 1988. 

Dorcas  R.  Hardy, 

Commissioner  of  Social  Security. 

Approved:  June  1, 1988. 

Otis  R.  Bowen, 

Secretary  of  Health  and  Human  Services. 

For  the  reasons  set  out  in  the 
preamble,  20  CFR  Part  404,  Subpart  M  is 
revised  to  read  as  follows: 

PART  404— [AMENDED] 

Subpart  M— Coverage  of  Employees  of 
State  and  Local  Governments 

General 

Sec. 

404.1200  General  effect  of  section  218  of  the 
Act. 

404.1201  Scope  of  this  subpart  regarding 
coverage  and  wage  reports  and 
adjustments. 

404.1202  Definitions. 

404.1203  Evidence — for  wages  paid  prior  to 
1987. 

404.1204  Designating  officials  to  act  on 
behalf  of  the  State. 

What  Groups  of  Employees  May  Be  Covered 

404.1205  Absolute  coverage  groups. 

404.1206  Retirement  system  coverage 
groups. 

404.1207  Divided  retirement  system 
coverage  groups. 

404.1208  Ineligible  employees. 

404.1209  Mandatorily  excluded  services. 

404.1210  Optionally  excluded  services. 

404.1211  Interstate  instrumentalities. 

404.1212  Policemen  and  firemen. 

How  Coverage  Under  Agreements  Is 
Obtained  and  Continues 

404.1214  Agreement  for  coverage. 

404.1215  Modification  of  agreement. 

404.1216  Modification  of  agreement  to 
correct  an  error. 

404.1217  Continuation  of  coverage. 

404.1218  Resumption  of  coverage. 

404.1219  Dissolution  of  political  subdivision. 

How  to  Identify  Covered  Employees 

404.1220  Identification  numbers. 

What  Records  of  Coverage  Must  Be  Kept 

404.1225  Records — for  wages  paid  prior  to 
1987. 

Review  of  Compliance  By  State  With  Its 
Agreement 

404.1230  Onsite  review  program. 

404.1231  Scope  of  review. 

404.1232  Conduct  of  review 
404.1234  Reports  of  review's  findings. 

How  to  Report  Wages  and  Contributions — for 
Wages  Paid  Prior  to  1987 

404.1237  Wage  reports  and  contribution 
returns — general — for  wages  paid  prior 
to  1987. 

404.1239  Wage  reports  for  employees 
performing  services  in  more  than  one 
coverage  group — for  wages  paid  prior  to 
1987. 

404.1242  Back  pay. 
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404.1243  Use  of  reporting  forms — for  wages 
paid  prior  to  1987. 

404.1247  When  to  report  wages — for  wages 
paid  prior  to  1987. 

404.1249  When  and  where  to  make  deposits 
of  contributions  and  to  file  contribution 
returns  and  wage  reports — for  wages 
paid  prior  to  1987. 

404.1251  Final  reports — for  wages  paid  prior 
to  1987. 

What  Is  a  State’s  Liability  for  Contributions — 
for  Wages  Paid  Prior  to  1987 

404.1255  State’s  liability  for  contributions — 
for  wages  paid  prior  to  1987. 

404.1256  Limitation  on  State’s  liability  for 
contributions  for  multiple  employment 
situations — for  wages  paid  prior  to  1987. 

Figuring  the  Amount  of  the  State’s 
Contributions — for  Wages  Paid  Prior  to  1987 

404.1260  Amount  of  contributions — for 
wages  paid  prior  to  1987. 

404.1262  Manner  of  payment  of 
contributions  by  State — for  wages  paid 
prior  to  1987. 

404.1263  When  fractional  part  of  a  cent  may 
be  disregarded — for  wages  paid  prior  to 
1987. 

If  a  State  Fails  to  Make  Timely  Payments — 
for  Wages  Paid  Prior  to  1987 

404.1265  Addition  of  interest  to 

contributions — for  wages  paid  prior  to 
1987. 

404.1267  Failure  to  make  timely  payments — 
for  wages  paid  prior  to  1987. 

How  Errors  in  Reports  and  Contributions  Are 
Adjusted — for  Wages  Paid  Prior  to  1987 

404.1270  Adjustments  in  general — for  wages 
paid  prior  to  1987. 

404.1271  Adjustment  of  overpayment  of 
contributions — for  wages  paid  prior  to 
1987. 

404.1272  Refund  or  recomputation  of 
overpayments  which  are  not 
adjustable — for  wages  paid  prior  to  1987. 

404.1275  Adjustment  of  employee 
contributions — for  wages  paid  prior  to 
1987. 

404.1276  Reports  and  payments  erroneously 
made  to  Internal  Revenue  Service- 
transfer  of  funds — for  wages  paid  prior  to 
1987. 

How  Overpayments  of  Contributions  Are 
Credited  or  Refunded — for  Wages  Paid  Prior 
to  1987 

404.1280  Allowance  of  credits  or  refunds — 
for  wages  paid  prior  to  1987. 

404.1281  Credits  or  refunds  for  periods  of 
time  during  which  no  liability  exists — for 
wages  paid  prior  to  1987. 

404.1282  Time  limitations  on  credits  or 
refunds — for  wages  paid  prior  to  1987. 

404.1283  Exceptions  to  the  time  limitations 
on  credits  or  refunds — for  wages  paid 
prior  to  1987. 

404.1284  Offsetting  underpayments  against 
overpayments — for  wages  paid  prior  to 
1987. 


How  Assessments  for  Underpayments  of 
Contributions  Are  Made — for  Wages  Paid 
Prior  to  1987 

404.1285  Assessments  of  amounts  due — for 
wages  paid  prior  to  1987. 

404.1286  Time  limitations  on  assessments — 
for  wages  paid  prior  to  1987. 

404.1287  Exceptions  to  the  time  limitations 
on  assessments — for  wages  paid  prior  to 
1987. 

404.1289  Payment  after  expiration  of  time 
limitations  for  assessment — for  wages 
paid  prior  to  1987. 

Secretary’s  Review  of  Decisions  on  Credits, 
Refunds,  or  Assessments — for  Wages  Paid 
Prior  to  1987 

404.1290  Review  of  decisions  by  the 
Secretary — for  wages  paid  prior  to  1987. 

404.1291  Reconsideration — for  wages  paid 
prior  to  1987. 

404.1292  How  to  request  review — for  wages 
paid  prior  to  1987. 

404.1293  Time  for  filing  request  for  review — 
for  wages  paid  prior  to  1987. 

404.1294  Notification  to  State  after 
reconsideration — for  wages  paid  prior  to 
1987. 

404.1295  Commissioner’s  review — for  wages 
paid  prior  to  1987. 

404.1296  Commissioner’s  notification  to  the 
State — for  wages  paid  prior  to  1987. 

How  a  State  May  Seek  Court  Review  of 
Secretary’s  Decision — for  Wages  Paid  Prior  to 
1987 

404.1297  Review  by  court — for  wages  paid 
prior  to  1987. 

404.1298  Time  for  filing  civil  action — for 
wages  paid  prior  to  1987. 

404.1299  Final  judgments — for  wages  paid 
prior  to  1987. 

Authority:  Secs.  205,  218,  and  1102  of  the 
Social  Security  Act;  42  U.S.C.  405,  418,  and 
1302;  sec.  12110  of  Pub.  L  99-272, 100  Stat. 

287,  sec.  9002  of  Pub.  L.  99-509, 100  Stat.  1970. 

Subpart  M— Coverage  of  Employees  of 
State  and  Local  Governments 

General 

§404.1200  General  effect  of  section  218 
of  the  Act 

Under  section  218  of  the  Social 
Security  Act  (the  Act)  a  State  may  ask 
the  Secretary  of  Health  and  Human 
Services  to  enter  into  an  agreement  to 
extend  Federal  old-age,  survivors, 
disability  and  hospital  insurance 
coverage  to  groups  of  employees  of  the 
State  and  its  political  subdivisions.  The 
Secretary  shall  enter  into  such  an 
agreement.  State  and  local  government 
employees,  after  being  covered  under  an 
agreement,  have  the  same  benefit  rights 
and  responsibilities  as  other  employees 
who  are  mandatorily  covered  under  the 
programs.  For  payments  due  on  wages 
paid  before  1987,  the  State  assumes  full 
financial  and  reporting  responsibility  for 
all  groups  covered  under  its  agreement. 
The  agreement  may  not  be  terminated  in 


its  entirety  or  with  respect  to  any 
coverage  group  under  that  agreement. 

For  payments  due  on  wages  paid  in  the 
year  1987  and  years  later,  section  9002 
of  Pub.  L.  99-509  amends  section  218  of 
the  Act  by  transferring  responsibility  for 
collecting  contributions  due  and 
receiving  wage  reports  from  the  Social 
Security  Administration  (SSA)  to  the 
Internal  Revenue  Service  (IRS).  Sections 
of  the  regulations  wholly  or  partly 
affected  by  this  amendment  to  the  Act 
are  appended  with  the  phrase  “ — for 
wages  paid  prior  to  1987.” 

§404.1201  Scope  of  this  subpart 
regarding  coverage  and  wage  reports  and 
adjustments. 

This  subpart  contains  the  rules  of  SSA 
about: 

(a)  Coverage — 

(1)  How  a  State  enters  into  and 
modifies  an  agreement;  and 

(2)  What  groups  of  employees  a  State 
can  cover  by  agreement. 

(b)  Contributions,  wage  reports,  and 
adjustments — for  wages  paid  prior  to 
1987— 

(1)  How  a  State  must  identify  covered 
employees  and  what  records  it  must 
keep  on  those  employees; 

(2)  Periodic  reviews  of  the  source 
records  kept  on  covered  employees; 

(3)  How  and  when  a  State  must  report 
wages  and  pay  contributions; 

(4)  What  the  State’s  liability  for 
contributions  is  and  how  SSA  figures 
the  amount  of  those  contributions; 

(5)  What  happens  if  a  State  fails  to 
pay  its  contributions  timely; 

(6)  How  errors  in  reports  and 
contribution  payments  are  corrected; 

(7)  How  overpayments  of 
contributions  are  credited  or  refunded; 

(8)  How  assessments  are  made  if 
contributions  are  underpaid;  and 

(9)  How  a  State  can  obtain 
administrative  or  judicial  review  of  a 
decision  on  a  credit,  refund,  or 
assessment. 

§  404.1202  Definitions. 

(a)  Terms  which  have  special  meaning 
in  this  subpart  are  described  in  this 
section.  Where  necessary,  further 
explanation  is  included  in  the  section 
where  the  term  is  used. 

(b)  Coverage  terms: 

Agreement — The  agreement  between 
the  Secretary  of  Health  and  Human 
Services  and  the  State  containing  the 
conditions  under  which  retirement, 
survivors,  disability  and  hospital 
insurance  coverage  is  provided  for  State 
and  local  government  employees. 

Coverage — The  extension  of  Social 
Security  protection  (retirement, 
survivors,  disability,  and  hospital 
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insurance)  by  agreement  between  the 
Secretary  of  Health  and  Human  Services 
and  a  State  to  employees  of  the  State 
and  its  political  subdivisions  or  by 
agreement  between  the  Secretary  of 
Health  and  Human  Services  and  an 
interstate  instrumentality  to  employees 
of  the  interstate  instrumentality. 

Coverage  group — The  grouping  by 
which  employees  are  covered  under  an 
agreement. 

Employee — An  employee  as  defined 
in  section  210(j)  of  the  Act.  Usually,  the 
common-law  control  test  is  used  in 
determining  whether  an  employer- 
employee  relationship  exists.  The  term 
also  includes  an  officer  of  a  State  or 
political  subdivision. 

Governmental  function — The 
traditional  functions  of  government: 
legislative,  executive,  and  judicial. 

Interstate  instrumentality — An 
independent  legal  entity  organized  by 
two  or  more  States  to  carry  out  one  or 
more  functions.  For  Social  Security 
coverage  purposes  under  section  218  of 
the  Act.  an  interstate  instrumentality  is 
treated,  to  the  extent  practicable,  as  a 
“State.” 

Modification — A  change  to  the 
agreement  between  the  Secretary  of 
Health  and  Human  Services  and  a  State 
which  provides  coverage  of  the  services 
of  employees  not  previously  covered  or 
which  alters  the  agreement  in  some 
other  respect. 

Political  subdivision — A  separate 
legal  entity  of  a  State  which  usually  has 
specific  governmental  functions.  The 
term  ordinarily  includes  a  county,  city, 
town,  village,  or  school  district,  and  in 
many  States,  a  sanitation,  utility, 
reclamation,  drainage,  flood  control,  or 
similar  district.  A  political  subdivision 
includes  an  instrumentality  of  a  State, 
one  or  more  politicial  subdivisions  of  a 
State,  or  a  State  and  one  or  more  of  its 
political  subdivisions. 

Proprietary  function — A  business 
engaged  in  by  a  State  or  political 
subdivision  such  as  a  public  amusement 
park  or  public  parking  lot. 

Retirement  system — A  pension, 
annuity,  retirement,  or  similar  fund  or 
system  established  by  a  State  or 
political  subdivision. 

Secretary — The  Secretary  of  Health 
and  Human  Services  or  authorized 
delegate. 

SSA — The  Social  Security 
Administration. 

State — Includes  the  fifty  States,  Puerto 
Rico,  and  the  Virgin  Islands.  It  does  not 
include  the  District  of  Columbia,  Guam 
or  American  Samoa.  “State"  also  refers 
to  an  interstate  instrumentality  where 
applicable. 

We — The  Social  Security 
Administration. 


(c)  Contributions,  wage  reporting,  and 
adjustment  terms — for  wages  paid  prior 
to  1987: 

Allowance  of  a  credit  or  refund— The 
written  notice  to  a  State  of  the 
determination  by  SSA  of  the  amount 
owed  to  the  State  by  SSA,  the  period 
involved,  and  the  basis  for  the 
determination. 

Assessment — The  written  notice  to  a 
State  of  the  determination  by  SSA  of  the 
amount  (contributions  or  accrued 
interest)  owed  to  SSA  by  the  State,  the 
period  involved,  and  the  basis  for  the 
determination. 

Contributions — Payments  made  under 
an  agreement  which  the  State  deposits 
in  a  Federal  Reserve  bank.  The  amounts 
are  based  on  the  wages  paid  to 
employees  whose  services  are  covered 
under  an  agreement.  These  amounts  are 
equal  to  the  taxes  imposed  under  the 
Internal  Revenue  Code  on  employers 
and  employees  in  private  employment. 

Contribution  return — Form  used  to 
identify  and  account  for  all 
contributions  actions. 

Disallowance  of  a  State’s  claim  for 
credit  or  refund — The  written  notice  to  a 
State  of  the  determination  by  SSA  that 
the  State’s  claim  for  credit  or  refund  is 
denied,  the  period  involved,  and  the 
basis  for  the  determination. 

Overpayment — A  payment  of  more 
than  the  correct  amount  of  contributions 
or  interest. 

Underpayment — A  payment  of  less 
than  the  correct  amount  of  contributions 
or  interest. 

Wage  Reports — Forms  used  to 
identify  employees  who  were  paid 
wages  for  covered  employment  and  the 
amounts  of  those  wages  paid.  This 
includes  corrective  reports. 

§  404. 1203  Evidence— for  wages  paid 
prior  to  1987. 

(a)  State’s  responsibility  for 
submitting  evidence.  The  State,  under 
the  provisions  of  the  agreement,  is 
responsible  for  accurately  reporting  the 
wages  paid  employees  for  services 
covered  by  the  agreement  and  for 
paying  the  correct  amount  of 
contributions  due  on  those  wages.  This 
responsibility  includes  submitting 
evidence  to  verify  the  accuracy  of  the 
reports  and  payments. 

(b)  Failure  to  submit  requested 
evidence.  The  State  is  required  to 
submit  information  timely  to  SSA.  If  we 
request  additional  evidence  to  verify  the 
accuracy  of  reports  and  payments,  we 
specify  when  that  evidence  must  be 
submitted.  If  we  do  not  receive  the 
evidence  timely,  and  the  State  provides 
no  satisfactory  explanation  for  its 
failure  to  submit  the  evidence  timely,  we 
may  proceed,  if  appropriate,  on  the 


basis  of  the  information  we  have. 
Proceeding  on  the  basis  of  the 
information  we  have  permits  us  to  credit 
the  wage  records  of  employees  properly, 
where  possible,  while  continuing  to 
work  with  the  State  to  resolve  remaining 
discrepancies. 

§  404.1204  Designating  officials  to  act  on 
behalf  of  the  State. 

(a)  Each  State  which  enters  into  an 
agreement  shall  designate  the  official  or 
officials  authorized  to  act  on  the  State’s 
behalf  in  administering  the  agreement. 
Each  State  shall  inform  SSA  of  the 
name,  title,  and  address  of  the 
designated  official(s)  and  the  extent  of 
each  official’s  authority.  For  example,  a 
State  may  indicate  that  the  State  official 
is  authorized: 

(1)  To  enter  into  an  agreement  and 
execute  modifications  to  the  agreement; 
and 

(2)  To  carry  out  the  ministerial  duties 
necessary  to  administer  the  agreement. 

For  wages  paid  prior  to  1987: 

(3)  To  enter  into  agreements  to  extend 
or  re-extend  the  time  limit  for 
assessment  or  credit; 

(4)  To  make  arrangements  in 
connection  with  onsite  reviews;  and 

(5)  To  request  administrative  review 
of  an  assessment,  an  allowance  of  a 
credit  or  refund,  or  a  disallowance  of  a 
credit  or  refund. 

(b)  Each  State  shall  inform  SSA  timely 
of  changes  in  designated  officials  or 
changes  in  their  authority. 

What  Groups  of  Employees  May  Be 
Covered 

§  404. 1 205  Absolute  coverage  groups. 

(a)  General.  An  absolute  coverage 
group  is  a  permanent  grouping  of 
employees,  e.g.,  all  the  employees  of  a 
city  or  town.  It  is  a  coverage  group  for 
coverage  and  reporting  purposes.  When 
used  for  coverage  purposes,  the  term 
refers  to  groups  of  employees  whose 
positions  are  not  under  a  retirement 
system.  An  absolute  coverage  group 
may  include  positions  which  were 
formerly  under  a  retirement  system  and, 
at  the  State’s  option,  employees  who  are 
in  positions  under  a  retirement  system 
but  who  are  ineligible  (see  §  404.1208)  to 
become  members  of  that  system. 

(b)  What  an  absolute  coverage  group 
consists  of.  An  absolute  coverage -group 
consists  of  one  of  the  following 
employee  groups: 

(1)  State  employees  performing 
services  in  connection  with  the  State's 
governmental  functions; 

(2)  State  employees  performing 
services  in  connection  with  a  single 
proprietary  function  of  the  State; 
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(3)  Employees  of  a  State’s  political 
subdivision  performing  services  in 
connection  with  that  subdivision’s 
governmental  functions; 

(4)  Employees  of  a  State's  political 
subdivision  performing  services  in 
connection  with  a  single  proprietary 
function  of  the  subdivision; 

(5)  Civilian  employees  of  a  State’s 
National  Guard  units;  and 

(6)  Individuals  employed  under  an 
agreement  between  a  State  and  the  U.S. 
Department  of  Agriculture  as 
agricultural  products  inspectors. 

(c)  Designated  coverage  groups.  A 
State  may  provide  coverage  for 
designated  (i.e.,  selected)  absolute 
coverage  groups  of  the  State  or  a 
political  subdivision.  When  coverage  is 
extended  to  these  designated  groups,  the 
State  must  specifically  identify  each 
group  as  a  designated  absolute  coverage 
group  and  furnish  the  effective  date  of 
coverage  and  any  optional  exclusion(s) 
for  each  group.  Where  a  State  has 
provided  coverage  to  designated 
absolute  coverage  groups,  the  State 
may,  by  modifying  its  agreement,  extend 
that  coverage  to  any  absolute  coverage 
group  in  the  State. 

§  404.1206  Retirement  system  coverage 
groups. 

(a)  General.  Section  218(d)  of  the  Act 
authorizes  coverage  of  services  of 
employees  in  positions  under  a 
retirement  system.  For  purposes  of 
obtaining  coverage,  a  system  may  be 
considered  a  separate  retirement  system 
authorized  by  section  218(d)(6)  (A)  or  (B) 
of  the  Act.  Under  this  section  of  the  Act 
a  State  may  designate  the  positions  of 
any  one  of  the  following  groupings  of 
employees  as  a  separate  retirement 
system: 

(1)  The  entire  system; 

(2)  The  employees  of  the  State  under 
the  system; 

(3)  The  employees  of  each  political 
subdivision  in  the  State  under  the 
system; 

(4)  The  employees  of  the  State  and  the 
employees  of  any  one  or  more  of  the 
State’s  political  subdivisions; 

(5)  The  employees  of  any  combination 
of  the  State’s  political  subdivisions; 

(6)  The  employees  of  each  institution 
of  higher  learning,  including  junior 
colleges  and  teachers  colleges;  or 

(7)  The  employees  of  a  hospital  which 
is  an  integral  part  of  a  political 
subdivision. 

If  State  law  requires  a  State  or  political 
subdivision  to  have  a  retirement  system, 
it  is  considered  established  even  though 
no  action  has  been  taken  to  establish 
the  system. 

(b)  Retirement  system  coverage 
groups.  A  retirement  system  coverage 


group  is  a  grouping  of  employees  in 
positions  under  a  retirement  system. 
Employees  in  positions  under  the  system 
have  voted  for  coverage  for  the  system 
by  referendum  and  a  State  has  provided 
coverage  by  agreement  or  modification 
of  its  agreement.  It  is  not  a  permanent 
grouping.  It  exists  only  for  referendum 
and  coverage  purposes  and  is  not  a 
separate  group  for  reporting  purposes. 
Once  coverage  has  been  obtained,  the 
retirememt  system  coverage  group 
becomes  part  of  one  of  the  absolute 
coverage  groups  described  in 
§  404.1205(b). 

(c)  What  a  retirement  system 
coverage  group  consists  of.  A  retirement 
system  coverage  group  consists  of: 

(1)  Current  employees — all  employees 
whose  services  are  not  already  covered 
by  the  agreement,  who  are  in  positions 
covered  by  the  same  retirement  system 
on  the  date  an  agreement  or 
modification  of  the  agreement  is  made 
applicable  to  the  system; 

(2)  Future  employees— all  employees 
in  positions  brought  under  the  system 
after  an  agreement  or  modification  of 
the  agreement  is  signed;  and 

(3)  Other  employees — all  employees 
in  positions  which  had  been  under  the 
retirement  system  but  which  were  not 
under  the  retirement  system  when  the 
group  was  covered  (including  ineligibles 
who  had  been  optionally  excluded  from 
coverage  under  section  218(c)(3)(B)  of 
the  Act). 

(d)  Referendum  procedures.  Prior  to 
signing  the  agreement  or  modification, 
the  governor  or  an  official  of  the  State 
named  by  the  governor  (for  an  interstate 
instrumentality,  its  chief  executive 
officer)  must  certify  to  the  Secretary 
that: 

(1)  All  eligible  employees  were  given 
at  least  90  days'  notice  of  the 
referendum; 

(2)  All  eligible  employees  were  given 
an  opportunity  to  vote  in  the 
referendum; 

(3)  Only  eligible  employees  were 
permitted  to  vote  in  the  referendum; 

(4)  Voting  was  by  secret  written  ballot 
on  the  question  of  whether  service  in 
positions  covered  by  the  retirement 
system  should  be  included  under  an 
agreement; 

(5)  The  referendum  was  conducted 
under  the  supervision  of  the  governor  or 
agency  or  individual  named  by  him;  and 

(6)  A  majority  of  the  retirement 
system’s  eligible  employees  voted  for 
coverage  under  an  agreement. 

The  State  has  two  years  from  the  date  of 
a  favorable  referendum  to  enter  into  an 
agreement  or  modification  extending 
coverage  to  the  retirement  system 
coverage  group.  If  the  referendum  is 


unfavorable,  another  referendum  cannot 
be  held  until  at  least  one  year  after  that 
unfavorable  referendum. 

(e)  Who  is  covered.  If  a  majority  of 
the  eligible  employees  in  a  retirement 
system  vote  for  coverage,  all  employees 
in  positions  in  that  retirement  system 
become  covered. 

(f)  Coverage  of  employees  in  positions 
under  more  than  one  retirement  system. 

(1)  If  an  employee  occupies  two  or  more 
positions  each  of  which  is  under  a 
different  retirement  system,  the 
employee's  coverage  in  each  position 
depends  upon  the  coverage  extended  to 
each  position  under  each  system. 

(2)  If  an  employee  is  in  a  single 
position  which  is  under  more  than  one 
retirement  system  (because  the 
employee’s  occupancy  of  that  position 
permits  her  or  him  to  become  a  member 
of  more  than  one  retirement  system),  the 
employee  is  covered  when  the 
retirement  system  coverage  group 
including  her  or  his  position  is  covered 
under  an  agreement  unless  (A)  he  or  she 
is  not  a  member  of  the  retirement 
system  being  covered  and  (B)  he  or  she 
is  a  member  of  a  retirement  system 
which  has  not  been  covered.  This  rule 
also  applies  to  the  coverage  of  services 
in  policemen’s  and  firemen’s  positions  in 
interstate  instrumentalities  and  in  those 
States  named  in  §  404.1212(c)(1). 

§404.1207  Divided  retirement  system 
coverage  groups. 

(a)  General.  Under  section 
218(d)(6)(C)  of  the  Act  certain  States 
and  under  section  218(g)(2)  of  the  Act  all 
interstate  instrumentalities  may  divide  a 
retirement  system  based  on  whether  the 
employees  in  positions  under  that 
system  want  coverage.  The  States 
having  this  authority  are  Alaska, 
California,  Connecticut,  Florida, 

Georgia,  Hawaii,  Illinois, 

Massachusetts,  Minnesota,  Nevada, 

New  Jersey,  New  Mexico,  New  York, 
North  Dakota,  Pennsylvania,  Rhode 
Island,  Tennessee,  Texas,  Vermont, 
Washington,  and  Wisconsin. 

(b)  Divided  retirement  system 
coverage  group.  A  divided  retirement 
system  coverage  group  is  a  grouping 
under  a  retirement  system  of  positions 
of  members  of  the  system  who  voted  for 
coverage  and  positions  of  individuals 
who  become  members  of  the  system  (the 
“yes”  group),  and  positions  of  members 
of  the  system  who  did  not  elect  coverage 
(the  "no”  group)  and  ineligible 
employees  (see  §  404.1208).  For  purposes 
of  this  section  for  groups  covered  after 
1959,  the  term  "member”  also  includes 
individuals  who  have  an  option  to 
become  members  of  the  retirement 
system  but  have  not  done  so.  The 
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position  of  a  member  in  the  “no”  group 
can  be  covered  if,  within  two  years  after 
the  agreement  or  modification  extending 
coverage  to  the  “yes"  group  is  executed, 
the  State  provides  an  opportunity  to 
transfer  the  position  to  the  covered 
“yes”  group  and  the  individual 
occupying  the  position  makes  a  written 
request  for  the  transfer.  The  members  of 
the  “no”  group  can  also  be  covered  if,  by 
referendum,  a  majority  of  them  vote  for 
coverage.  If  the  majority  votes  for 
coverage,  all  positions  of  the  members 
of  the  “no”  group  become  covered. 

There  is  no  further  subdivision  of  the 
“no”  group  into  those  who  voted  for  and 
those  who  voted  against  coverage.  If  the 
State  requests,  the  ineligibles  in  the  “no” 
group  may  become  part  of  the  “yes" 
group  and  have  their  services  covered. 

(c)  Referendum  procedures.  To  divide 
a  retirement  system,  the  State  must 
conduct  a  referendum  among  the 
system’s  employees.  If  the  system  is  to 
be  divided,  the  governor  or  an 
individual  named  by  him  must  certify  to 
the  Secretary  that: 

(1)  The  referendum  was  held  by 
written  ballot  on  the  question  of 
whether  members  of  a  retirement 
system  wish  coverage  under  an 
agreement; 

(2)  All  members  of  the  retirement 
system  at  the  time  the  vote  was  held 
had  the  opportunity  to  vote; 

(3)  All  members  of  the  system  on  the 
date  the  notice  of  the  referendum  was 
issued  were  given  at  least  90  days’ 
notice  regarding  the  referendum; 

(4)  The  referendum  was  conducted 
under  the  supervision  of  the  governor  or 
agency  or  person  designated  by  him; 
and 

(5)  The  retirement  system  was  divided 
into  two  parts,  one  composed  of 
positions  of  members  of  the  system  who 
voted  for  coverage  and  the  other 
composed  of  the  remaining  positions 
under  the  retirement  system. 

After  the  referendum  the  State  may 
include  those  members  who  chose 
coverage  under  its  agreement  as  a 
retirement  system  coverage  group.  The 
State  has  two  years  from  the  date  of  the 
referendum  to  enter  into  an  agreement 
or  modification  extending  coverage  to 
that  group. 

§  404.1208  Ineligible  employees. 

(a)  Definition.  An  ineligible  is  an 
employee  who,  on  first  occupying  a 
position  under  a  retirement  system,  is 
not  eligible  for  membership  in  that 
system  because  of  a  personal 
disqualification  like  age,  physical 
condition,  or  length  of  service. 

(b)  Coverage  of  ineligible  employees. 
A  State  may,  in  its  agreement  or  any 
modification  to  the  agreement,  provide 


coverage  for  the  services  of  ineligible 
employees  in  one  of  three  ways: 

(1)  As  part  of  or  as  an  addition  to  an 
absolute  coverage  group; 

(2)  As  part  of  a  retirement  system 
coverage  group  covering  all  positions 
under  the  retirement  system;  or 

(3)  As  part  of  or  as  an  addition  to  a 
retirement  system  coverage  group 
composed  of  those  members  in  positions 
in  a  retirement  system  who  chose 
coverage. 

§  404. 1 209  Mandatory  excluded  services. 

Some  services  are  mandatorily 
excluded  from  coverage  under  a  State’s 
agreement.  They  are: 

(a)  Services  of  employees  who  are 
hired  to  relieve  them  from 
unemployment; 

(b)  Services  performed  in  an 
institution  by  a  patient  or  inmate  of  the 
institution; 

(c)  Transportation  service  subject  to 
the  Federal  Insurance  Contributions  Act; 

(d)  Certain  emergency  services  in  case 
of  fire,  storm,  snow,  volcano, 
earthquake,  flood  or  other  similar 
emergency;  and 

(e)  Services  other  than  agricultural 
labor  or  student  services  which  would 
be  excluded  from  coverage  if  performed 
for  a  private  employer. 

§  404.1210  Optionally  excluded  services. 

Certain  services  and  positions  may,  if 
the  State  requests  it,  be  excluded  from 
coverage.  These  exclusions  may  be 
applied  on  a  statewide  basis  or 
selectively  by  coverage  groups.  They 
are: 

(a)  Services  in  any  class  or  classes  of 
elective  positions; 

(b)  Services  in  any  class  or  classes  of 
part-time  positions; 

(c)  Services  in  any  class  or  classes  of 
positions  where  the  pay  is  on  a  fee 
basis; 

(d)  Any  agricultural  labor  or  student 
services  which  would  also  be  excluded 
if  performed  for  a  private  employer;  and 

(e)  Services  performed  by  election 
officials  or  election  workers  if  the 
payments  for  those  services: 

(1)  In  a  calendar  quarter  are  less  than 
$50;  or 

(2)  For  modifications  executed  after 
1977,  in  a  calendar  year  are  less  than 
$100. 

§  404.1211  Interstate  instrumentalities. 

For  Social  Security  coverage  purposes 
under  section  218  of  the  Act,  interstate 
instrumentalities  are  treated,  to  the 
extent  practicable,  as  States,  that  is: 

(a)  They  must  be  legally  authorized  to 
enter  into  an  agreement  with  the 
Secretary; 


(b)  They  are  subject  to  the  same  rules 
that  are  applied  to  the  States; 

(c)  They  may  divide  retirement 
systems  and  cover  only  the  positions  of 
members  who  want  coverage;  and 

(d)  They  may  provide  coverage  for 
firemen  and  policemen  in  positions 
under  a  retirement  system. 

§  404.1212  Policemen  and  firemen. 

(a)  General.  For  Social  Security 
coverage  purposes  under  section  218  of 
the  Act,  a  policeman’s  or  fireman’s 
position  is  any  position  so  classified 
under  State  statutes  or  court  decisions. 
Generally,  these  positions  are  in  the 
organized  police  and  fire  departments  of 
incorporated  cities,  towns,  and  villages. 
In  most  States,  a  policeman  is  a  member 
of  the  “police"  which  is  an  organized 
civil  force  for  maintaining  order, 
preventing  and  detecting  crimes,  and 
enforcing  laws.  The  terms  “policeman” 
and  “fireman”  do  not  include  services  in 
positions  which,  although  connected 
with  police  and  firefighting  functions, 
are  not  policeman  or  fireman  positions. 

(b)  Providing  coverage.  A  State  may 
provide  coverage  of: 

(1)  Policemen’s  and  firemen’s 
positions  not  under  a  retirement  system 
as  part  of  an  absolute  coverage  group; 

(2)  Policemen’s  or  firemen’s  positions, 
or  both,  as  part  of  a  retirement  system 
coverage  group  for  the  States  specified 
in  paragraph  (c)(1)  of  this  section;  or 

(3)  Firemen’s  positions  only  as  a 
separate  retirement  system  as  set  forth 
in  paragraph  (c)(2)  of  this  section. 

(c)  Policemen  and  firemen  in  positions 
under  a  retirement  system.  (1)  Some 
States  and  all  interstate 
instrumentalities  may  provide  coverage 
for  employees  in  policemen’s  or 
firemen’s  positions,  or  both,  which  are 
under  a  retirement  system  by  following 
the  majority  vote  referendum 
procedures  in  §  404.1206(d).  The  States 
are  Alabama,  California,  Florida, 
Georgia,  Hawaii,  Idaho,  Kansas,  Maine, 
Maryland,  Mississippi,  Montana,  New 
York,  North  Carolina,  North  Dakota, 
Oregon,  Puerto  Rico,  South  Carolina, 
South  Dakota,  Tennessee,  Texas, 
Vermont,  Virginia,  and  Washington. 
Some  States  and  all  interstate 
instrumentalities  may  use  the  desire  for 
coverage  procedures  in  §  404.1207.  The 
States  are  California,  Florida,  Georgia, 
Hawaii,  New  York,  North  Dakota, 
Tennessee,  Texas,  Vermont,  and 
Washington. 

(2)  All  States  not  listed  in  paragraph 

(c)(1)  of  this  section  may  provide 
coverage  for  employees  in  firemen’s 
positions  which  are  under  a  retirement 
system  by: 
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(1)  Following  the  referendum 
procedures  in  §  404.1206(d);  and 

(ii)  Submitting  a  certification  by  the 
governor,  or  an  individual  named  by  her 
or  him,  to  the  Secretary  that  extending 
coverage  to  this  group  of  employees  will 
improve  their  overall  benefit  protection. 

How  Coverage  Under  Agreements  Is 
Obtained  and  Continues 

§404.1214  Agreement  for  coverage. 

(a)  General.  A  State  may  enter  into  a 
written  agreement  with  the  Secretary  to 
provide  for  Social  Security  coverage  for 
its  employees  or  the  employees  of  one  or 
more  of  its  political  subdivisions.  An 
interstate  instrumentality  may  enter  into 
a  similar  agreement  for  its  employees. 
These  agreements  cover  employees  in 
groups  of  positions  or  by  types  of 
services  rather  than  the  individual 
employees. 

(b)  Procedures.  A  State  or  interstate 
instrumentality  may  request  coverage  by 
submitting  to  SSA  a  proposed  written 
agreement  for  the  desired  coverage. 

(c)  Authority  to  enter  into  an 
agreement  for  coverage — (1)  Federal 
law.  Section  218(a)  of  the  Act  requires 
the  Secretary  to  enter  into  an  agreement, 
at  the  request  of  the  State,  to  extend 
Social  Security  coverage  to  the  State’s 
employees  or  those  of  its  political 
subdivisions.  Section  218(g)  authorizes 
the  Secretary  to  enter  into  an  agreement, 
at  the  request  of  an  interstate 
instrumentality,  to  extend  Social 
Security  coverage  to  the  employees  of 
the  interstate  instrumentality. 

(2)  State  law.  State  law  must 
authorize  a  State  or  an  interstate 
instrumentality  to  enter  into  an 
agreement  with  the  Secretary  for  Social 
Security  coverage. 

(d)  Provisions  of  the  agreement.  The 
agreement  must  include: 

(1)  A  description  of  the  specific 
services  to  be  covered  and  excluded; 

(2)  The  Slate’s  promise  to  pay,  to  the 
Secretary  of  the  Treasury,  contributions 
equal  to  the  sum  of  the  taxes  which 
would  be  required  under  the  Federal 
Insurance  Contributions  Act  from 
employers  and  employees  if  the 
employment  were  in  the  private  sector; 

(3)  The  State’s  promise  to  comply  with 
the  regulations  the  Secretary  prescribes 
for  carrying  out  the  provisions  of  section 
218  of  the  Act;  and 

(4)  Identification  of  the  political 
subdivisions,  coverage  groups,  or 
services  being  covered  and  the  services 
that  are  excluded. 

The  agreement  must  be  signed  by  the 
authorized  State  or  interstate 
instrumentality  official  and  the 
Secretary  or  his  or  her  designee. 


(e)  Effective  date.  The  agreement  must 
specify  an  effective  date  of  coverage. 
However,  the  effective  date  cannot  be 
earlier  than  the  last  day  of  the  sixth 
calendar  year  preceding  the  year  in 
which  the  agreement  is  mailed  or 
delivered  by  other  means  to  the 
Secretary.  The  agreement  is  effective 
after  the  effective  date. 

(f)  Applicability  of  agreement  The 
agreement  establishes  the  continuing 
relationship  between  the  Secretary  and 
the  State  or  interstate  instrumentality 
except  as  it  is  modified  (see 

§§  404.1215—404.1217). 

§  404. 1215  Modification  of  agreement. 

(a)  General.  A  State  or  interstate 
instrumentality  may  modify  in  writing 
its  agreement,  for  example,  to: 

(1)  Exclude,  in  limited  situations, 
employee  services  or  positions 
previously  covered; 

(2)  Include  additional  coverage 
groups;  or 

(3)  Include  as  covered  services: 

(i)  Services  of  covered  employees  for 
additional  retroactive  periods  of  time; 
and 

(ii)  Services  previously  excluded  from 
coverage. 

(b)  Controlling  date  for  retroactive 
coverage.  A  State  may  specify  in  the 
modification  a  date  to  make  all 
individuals  in  the  coverage  group  who 
were  in  an  employment  relationship  on 
that  date  eligible  for  retroactive 
coverage.  This  date  is  known  as  the 
controlling  date  for  retroactive  coverage. 
It  can  be  no  earlier  than  the  date  the 
modification  is  mailed  or  otherwise 
delivered  to  the  Secretary  nor  can  it  be 
later  than  the  date  the  modification  is 
signed  by  the  Secretary.  If  the  State 
does  not  designate  a  controlling  date, 
the  date  the  modification  is  signed  by 
the  Secretary  is  the  controlling  date. 

(c)  Conditions  for  modification.  The 
provisions  of  section  218  of  the  Act 
which  apply  to  the  original  agreement 
also  apply  to  a  modification  to  the 
agreement. 

(d)  Effective  date.  Generally,  a 
modification  must  specify  an  effective 
date  of  coverage.  However,  the  effective 
date  cannot  be  earlier  than  the  last  day 
of  the  sixth  calendar  year  preceding  the 
year  in  which  the  modification  is  mailed 
or  delivered  by  other  means  to  the 
Secretary.  The  modification  is  effective 
after  the  effective  date. 

§404.1216  Modification  of  agreement  to 
correct  an  error. 

(a)  General.  If  an  agreement  or 
modification  contains  an  error,  the  State 
may  correct  the  error  by  a  subsequent 
modification  to  the  agreement.  For 
example,  the  agreement  or  modification 


incorrectly  lists  a  covered  service  as  an 
optionally  excluded  service  or  shows  an 
improper  effective  date  of  coverage.  In 
correcting  this  type  of  error,  which 
affects  the  extent  of  coverage,  the  State 
must  submit  a  modification  along  with 
evidence  to  establish  that  the  error 
occurred.  However,  a  modification  is  not 
needed  to  correct  minor  typographical 
or  clerical  errors.  For  example,  an 
agreement  or  modification  incorrectly 
lists  School  District  No.  12  as  School 
District  No.  13.  This  type  of  error  can  be 
corrected  based  on  a  written  request 
from  the  appropriate  official  of  the  State 
or  interstate  instrumentality. 

(b)  Correction  of  errors  involving 
erroneous  reporting  to  the  IRS — for 
wages  paid  prior  to  1987.  Where  a  State 
or  political  subdivision  makes  reports 
and  payments  to  the  Internal  Revenue 
Service  under  the  provisions  of  the 
Federal  Insurance  Contributions  Act 
which  apply  to  employees  in  private 
employment  in  the  mistaken  belief  that 
this  action  would  provide  coverage  for 
its  employees,  the  State  may  provide  the 
desired  coverage  for  those  same  periods 
of  time  by  a  subsequent  modification  to 
its  agreement.  If  State  law  permits,  the 
State  may  make  that  coverage  effective 
with  the  first  day  of  the  first  period  for 
which  the  erroneous  reports  and 
payments  were  made.  (In  this  instance, 
the  limitation  on  retroactive  coverage 
described  in  §  404.1215(d)  is  not 
applicable.)  Where  the  State  does  not 
want  to  provide  such  retroactive 
coverage  or  is  not  permitted  to  do  so  by 
State  law,  the  State  may  provide  the 
coverage  for  the  affected  coverage  group 
as  of  a  specified  date  (§  404.1215(b)). 

The  coverage  would  then  apply  to  the 
services  performed  by  individuals  as 
members  of  the  coverage  group 

(1)  Who  were  employees  on  that  date, 
and 

(2)  Whose  wages  were  erroneously 
reported  to  IRS,  and 

(3)  For  whom  a  refund  of  FICA  taxes 
has  not  been  obtained  at  the  time  the 
Secretary  executes  the  modification. 

§  404. 1217  Continuation  of  coverage. 

The  coverage  of  State  and  local 
government  employees  continues  as 
follows: 

(a)  Absolute  coverage  group. 
Generally,  the  services  of  an  employee 
covered  as  a  part  of  an  absolute 
coverage  group  (see  §  404.1205)  continue 
to  be  covered  indefinitely.  A  position 
covered  as  a  part  of  an  absolute 
coverage  group  continues  to  be  covered 
even  if  the  position  later  comes  under  a 
retirement  system.  This  includes 
policemen's  and  firemen’s  positions 
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which  are  covered  with  an  absolute 
coverage  group. 

(b)  Retirement  system  coverage  group. 
Generally,  the  services  of  employees  in 
positions  covered  as  a  part  of  a 
retirement  system  coverage  group 
continue  to  be  covered  indefinitely.  For 
a  retirement  system  coverage  group 
made  up  of  members  who  chose 
coverage,  a  position  continues  to  be 
covered  until  it  is  removed  from  the 
retirement  system  and  is  no  longer 
occupied  by  a  member  who  chose 
coverage  or  by  a  new  member  of  the 
system.  Coverage  is  not  terminated 
because  the  positions  are  later  covered 
under  additional  retirement  systems  or 
removed  from  coverage  under  a 
retirement  system,  or  because  the 
retirement  system  is  abolished  with 
respect  to  the  positions.  However,  if  the 
retirement  system  has  been  abolished, 
newly  created  or  reclassified  positions 
or  positions  in  a  newly  created  political 
subdivision  cannot  be  covered  as  a  part 
of  the  retirement  system  coverage  group. 
If  the  retirement  system  is  not  abolished, 
a  newly  created  or  reclassified  position 
is  a  part  of  the  coverage  group  if  the 
position  would  have  been  a  part  of  the 
group  had  it  existed  earlier.  If  the 
retirement  system  coverage  group  is 
made  up  of  members  who  chose 
coverage,  the  newly  created  or 
reclassified  position  is  a  part  of  the 
coverage  group  if  it  is  occupied  by  a 
member  who  chose  coverage  or  by  a 
new  member. 

§  404. 1218  Resumption  of  coverage. 

Before  April  20, 1983,  an  agreement 
could  be  terminated  in  its  entirety  or 
with  respect  to  one  or  more  coverage 
groups  designated  by  the  State. 
Coverage  of  any  coverage  group  which 
has  been  previously  terminated  may  be 
resumed  by  a  modification  to  the 
agreement. 

§  404. 1219  Dissolution  of  political 
subdivision. 

If  a  political  subdivision  whose 
employees  are  covered  under  the 
agreement  is  legally  dissolved,  the  State 
shall  give  us  satisfactory  evidence  of  its 
dissolution  or  nonexistence.  The 
evidence  must  establish  that  the  entity 
is  not  merely  inactive  or  dormant,  but 
that  it  no  longer  legally  exists.  We  will 
notify  the  State  whether  the  evidence  is 
satisfactory. 

How  to  Identify  Covered  Employees 

§  404.1220  Identification  numbers. 

(a)  State  and  local  government.  (1) 
When  a  State  enters  into  an  agreement 
with  the  Secretary  under  section  218  of 
the  Act,  SSA  assigns  one  identification 
number  to  the  State  (if  State  employees 


are  covered  under  the  agreement)  and 
one  identification  number  to  each 
political  subdivision  included  under  the 
agreement.  Similarly,  in  the  case  of  an 
agreement  with  an  interstate 
instrumentality,  SSA  assigns  one 
identification  number  to  the 
instrumentality.  SSA  notifies  the 
appropriate  official  of  the  State  or 
instrumentality  of  the  number  assigned. 

(2)  If  a  State  or  political  subdivision  is 
paying  wages  for  covered  transportation 
service  (as  determined  under  section 
210(k)  of  the  Act)  which  are  subject  to 
the  Federal  Insurance  Contributions  Act, 
the  appropriate  IRS  Service  Center 
assigns  an  identification  number  to  the 
State  or  political  subdivision.  The  IRS 
Service  Center  procedures  for  issuing 
identification  numbers  to  States  or 
political  subdivisions  may  be  found  in 
26  CFR  31.6011(b)-l. 

(b)  Coverage  group  number  for 
coverage  groups.  If  a  State’s  agreement 
provides  coverage  for  a  State  or  a 
political  subdivision  based  on 
designated  proprietary  or  governmental 
functions,  the  State  shall  furnish  a  list  of 
those  groups.  The  list  shall  identify  each 
designated  function  and  the  title  and 
business  address  of  the  official 
responsible  for  filing  each  designated 
group’s  wage  report.  SSA  assigns  a 
coverage  group  number  to  each 
designated  group  based  on  the 
information  furnished  in  the  list. 

(c)  Unit  numbers  for  payroll  record 
units.  SSA  assigns,  at  a  State’s  request, 
unit  numbers  to  payroll  record  units 
within  a  State  or  political  subdivision. 
When  a  State  requests  separate  payroll 
record  unit  numbers,  it  must  furnish  the 
following: 

(1)  The  name  of  each  payroll  record 
unit  for  the  coverage  group;  and 

(2)  The  title  and  business  address  of 
the  official  responsible  for  each  payroll 
unit. 

(d)  Unit  numbers  where  contribution 
amounts  are  limited— for  wages  paid 
prior  to  1987.  An  agreement,  or 
modification  of  an  agreement,  may 
provide  for  the  computation  of 
contributions  as  prescribed  in  §  404.1250 
for  some  employees  of  a  political 
subdivision.  In  this  situation,  SSA 
assigns  special  unit  numbers  to  the 
political  subdivision  to  identify  those 
employees.  SSA  does  not  assign  a 
special  unit  number  to  a  political 
subdivision  in  which  the  contributions 
for  all  employees  are  computed  as 
prescribed  in  §  404.1256. 

(e)  Use.  The  employer  shall  show  the 
appropriate  SSA  issued  identifying 
number,  including  any  coverage  group  or 
payroll  record  unit  number,  on  records, 
reports,  returns,  and  claims  to  report 
wages,  adjustments,  and  contributions. 


What  Records  of  Coverage  Must  Be 
Kept 

§  404.1225  Records— for  wages  paid  prior 
to  1987. 

(a)  Who  keeps  the  records.  Every 
State  which  enters  into  an  agreement 
shall  keep,  or  require  the  political 
subdivisions  whose  employees  are 
included  under  its  agreement  to  keep, 
accurate  records  of  all  remuneration 
(whether  in  cash  or  in  a  medium  other 
than  cash)  paid  to  employees  performing 
services  covered  by  that  agreement. 
These  records  shall  show  for  each 
employee: 

(1)  The  employee's  name,  address, 
and  Social  Security  number; 

(2)  The  total  amount  of  remuneration 
(including  any  amount  withheld  as 
contributions  or  for  any  other  reason) 
and  the  date  the  remuneration  was  paid 
and  the  period  of  services  covered  by 
the  payment; 

(3)  The  amount  of  remuneration  which 
constitutes  wages  (see  §  404.1041  for 
wages  and  §  §  404.1047-404.1059  for 
exclusions  from  wages);  and 

(4)  The  amount  of  the  employee’s 
contribution,  if  any,  withheld  or 
collected,  and  if  collected  at  a  time  other 
than  the  time  such  payment  was  made, 
the  date  collected.  If  the  total 
remuneration  (paragraph  (a)(2)  of  this 
section)  and  the  amount  which  is 
subject  to  contribution  (paragraph  (a)(3) 
of  this  section)  are  not  equal,  the  reason 
shall  be  stated. 

The  State  shall  keep  copies  of  all 
returns,  reports,  schedules,  and 
statements  required  by  this  subpart, 
copies  of  claims  for  refund  or  credit,  and 
copies  of  documents  about  each 
adjustment  made  under  §  404.1265  or 
§  404.1271  as  part  of  its  records.  These 
records  may  be  maintained  by  the  State 
or,  for  employees  of  a  political 
subdivision,  by  the  political  subdivision. 
Each  State  shall  use  forms  and  systems 
of  accounting  as  will  enable  the 
Secretary  to  determine  whether  the 
contributions  for  which  the  State  is 
liable  are  correctly  figured  and  paid. 

(b)  Place  and  period  of  time  for 
keeping  records.  All  records  required  by 
this  section  shall: 

(1)  Be  kept  at  one  or  more  convenient 
and  safe  locations  accessible  to 
reviewing  personnel  (see  §  404.1232(a)); 

(2)  Be  available  for  inspection  by 
reviewing  personnel  at  any  time;  and 

(3)  Be  maintained  for  at  least  four 
years  from  the  date  of  the  event 
recorded.  (This  four-year  requirement 
applies  regardless  of  whether,  in  the 
meantime,  the  employing  entity  has 
been  legally  dissolved  or,  before  April 
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20, 1983,  the  agreement  was  terminated 
in  its  entirety  or  in  part.) 

Review  of  Compliance  By  State  With  Its 
Agreement 

§  404.1230  Onsite  review  program. 

To  ensure  that  the  services  of 
employees  covered  by  a  State’s 
agreement  are  reported  and  that  those 
employees  receive  Social  Security  credit 
for  their  covered  earnings,  we 
periodically  review  the  source  records 
upon  which  a  State’s  contribution 
returns  and  wage  reports  are  based. 
These  reviews  are  designed: 

(a)  To  measure  the  effectiveness  of 
the  State’s  systems  for  ensuring  that  all 
wages  for  those  employees  covered  by 
its  agreement  are  reported  and  Social 
Security  contributions  on  those  wages 
are  paid; 

(b)  To  detect  any  misunderstanding  of 
coverage  or  reporting  errors  and  to 
advise  the  State  of  the  corrective  action 
it  must  take;  and 

(c)  To  find  ways  to  improve  a  State’s 
recordkeeping  and  reporting  operations 
for  the  mutual  benefit  of  the  State  and 
SSA. 

§  404.1231  Scope  of  review. 

The  onsite  review  focuses  on  four 
areas: 

(a)  State’s  controls  and 
recordkeeping — to  assess  a  State’s 
systems  for  assuring  timely  receipt, 
correctness,  and  completeness  of  wage 
reports  and  contribution  returns; 

(b)  Instruction,  education,  and 
guidance  a  State  provides  local 
reporting  officials — to  assess  a  State’s 
systems  for  assuring  on  a  continuing 
basis  that  all  reporting  officials  and 
their  staffs  have  the  necessary 
instructions,  guidelines,  and  training  to 
meet  the  State's  coverage,  reporting  and 
recordkeeping  requirements; 

(c)  Compliance  by  reporting 
officials — to  assess  a  State’s  systems  for 
assuring  that  the  reporting  officials  in 
the  State  have  adequate  recordkeeping 
procedures,  are  properly  applying  the 
appropriate  provisions  of  the  State’s 
agreement,  and  are  complying  with 
reporting  requirements;  and 

(d)  Quality  control  with  prompt 
corrective  action — to  assess  a  State’s 
systems  for  assuring  that  its  reports  and 
those  of  its  political  subdivisions  are 
correct,  for  identifying  the  causes  and 
extent  of  any  deficiencies,  and  for 
promptly  correcting  these  deficiencies. 

§  404. 1 232  Conduct  of  review. 

(a)  Generally,  SSA  staff  personnel 
conduct  the  onsite  review.  Occasionally, 
members  of  the  Office  of  the  Inspector 
General,  Department  of  Health  and 


Human  Services  (HHS),  may  conduct  or 
participate  in  the  review. 

(b)  The  review  is  done  when 
considered  necessary  by  SSA  or  HHS 
or,  if  practicable,  in  response  to  a  State’s 
specific  request  for  a  review. 

(c)  All  pertinent  source  records 
prepared  by  the  State  or  its  political 
subdivisions  are  reviewed,  on  site,  to 
verify  the  wage  reports  and  contribution 
returns.  We  may  review  with  the 
appropriate  employees  in  a  subdivision 
those  source  records  and  how  the 
information  is  gathered,  processed,  and 
maintained.  We  notify  the  State’s  Social 
Security  Administrator  when  we  plan  io 
make  the  review  and  request  her  or  him 
to  make  the  necessary  arrangements. 

(d)  The  review  is  a  cooperative  effort 
between  SSA  and  the  States  to  improve 
the  methods  for  reporting  and 
maintaining  wage  data  to  carry  out  the 
provisions  of  the  agreement. 

§  404.1234  Reports  of  review’s  findings. 

We  provide  the  State  Social  Security 
Administrator  with  reports  of  the 
review’s  findings.  These  reports  may 
contain  coverage  questions  which  need 
development  and  resolution  and 
reporting  errors  or  omissions  for  the 
State  to  correct  promptly.  These  reports 
may  also  recommend  actions  the  State 
can  take  to  improve  its  information 
gathering,  recordkeeping,  and  wage 
reporting  systems,  and  those  of  its 
political  subdivisions. 

How  to  Report  Wages  and 
Contributions — for  Wages  Paid  Prior  to 
1987 

§  404.1237  Wage  reports  and  contribution 
returns — general— for  wages  paid  prior  to 
1987. 

(a)  Wage  reports.  Each  State  shall 
report  each  year  the  wages  paid  each 
covered  employee  during  that  year. 

With  the  wage  report  the  State  shall 
also  identify,  as  prescribed  by  SSA, 
each  political  subdivision  by  its 
assigned  identification  number  and, 
where  appropriate,  any  coverage  group 
or  payroll  record  unit  number  assigned. 

(b)  Wage  reports  of  remuneration  for 
agricultural  labor.  A  State  may  exclude 
from  its  agreement  any  services  of 
employees  the  remuneration  for  which  is 
not  wages  under  section  209(h)(2)  of  the 
Act.  Section  209(h)(2)  excludes  as  wages 
the  cash  remuneration  an  employer  pays 
employees  for  agricultural  labor  which 
is  less  than  $150  in  a  calendar  year,  or,  if 
the  employee  performs  the  agricultural 
labor  for  the  employer  on  less  than  20 
days  during  a  calendar  year,  the  cash 
remuneration  computed  on  a  time  basis. 
If  a  State  does  exclude  the  services  and 
the  individual  meets  the  cash-pay  or  20- 
day  test  described  in  §  404.1056,  the 


State  shall  identify  on  the  wage  report 
and  on  any  adjustment  report  each 
individual  performing  agricultural  labor 
and  the  amount  paid  to  her  or  him. 

(c)  Contribution  returns.  The  State 
shall  forward  the  contribution  return  as 
set  out  in  §  404.1249(b).  It  shall  make 
contribution  payments  under  §  404.1262. 

§404.1239  Wage  reports  for  employees 
performing  services  in  more  than  one 
coverage  group— for  wages  paid  prior  to 
1987. 

(a)  Employee  of  State  in  more  than 
one  coverage  group.  If  a  State  employee 
is  in  more  than  one  coverage  group,  the 
State  shall  report  the  employee’s  total 
wages,  up  to  the  annual  wage 
limitations  in  §  404.1047,  as  though  the 
wages  were  paid  by  only  one  of  the 
coverage  groups. 

(b)  Employee  of  political  subdivision 
in  more  than  one  coverage  group.  If  an 
employee  of  a  political  subdivision  is  in 
more  than  one  coverage  group,  the  State 
shall  report  the  employee’s  total  wages, 
up  to  the  annual  wage  limitations  in 

§  404.1047,  as  though  the  wages  were 
paid  by  only  one  of  the  coverage  groups. 

(c)  Employee  of  State  and  one  or  more 
political  subdivisions.  If  an  individual 
performs  covered  services  as  an 
employee  of  the  State  and  an  employee 
of  one  or  more  political  subdivisions 
and  the  State  agreement  does  not 
provide  for  limiting  contributions  under 
section  218(e)(2)  of  the  Act  as  it  read 
prior  to  the  enactment  of  Pub.  L.  99-509, 
the  State  and  each  political  subdivision 
shall  report  the  amount  of  covered 
wages  it  paid  the  employee  up  to  the 
annual  wage  limitations  in  §  404.1047. 

(d)  Employee  of  more  than  one 
political  subdivision.  If  an  individual 
performs  covered  services  as  an 
employee  of  more  than  one  political 
subdivision  and  the  State  agreement 
does  not  provide  for  limiting 
contributions  under  section  218(e)(2)  of 
the  Act  as  it  read  prior  to  the  enactment 
of  Pub.  L.  99-509,  each  political 
subdivision  shall  report  the  covered 
wages  it  paid  the  employee  up  to  the 
annual  wage  limitations  in  §  404.104 7. 

(e)  Employee  performing  covered 
services  for  more  than  one  political 
entity  where  section  218(e)(2)  of  the  Act 
is  applicable.  If  an  agreement  provides 
for  limiting  contributions  under  section 
218(e)(2)  of  the  Act  as  it  read  prior  to  the 
enactment  of  Pub.  L.  99-509,  the 
reporting  officials  compute  the  total 
amount  of  wages  paid  the  employee  by 
two  or  more  political  subdivisions  of  a 
State,  or  a  State  and  one  or  more  of  its 
political  subdivisions,  which  were 
subject  to  section  218(e)(2)  of  the  Act. 
The  State  reports  the  amount  of  wages 
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paid  up  to  the  annual  wage  limitations 
in  §  404.1047.  The  employee  is  treated  as 
having  only  . one  employer.  If  the 
employee  also  had  wages  not  subject  to 
section  218(e)(2)  of  the  Act,  the  State 
shall  report  those  wages  separately. 

§  404.1242  Back  pay. 

(a)  "Back  pay"  defined.  Back  pay  is 
pay  received  in  one  period  of  time  which 
would  have  been  paid  in  a  prior  period 
of  time  except  for  a  wrongful  or 
improper  action  taken  by  an  employer.  It 
includes  pay  made  under  Federal  or 
State  laws  intended  to  create  an 
employment  relationship  (including 
situations  where  there  is  unlawful 
refusal  to  hire)  or  to  protect  an 
employee’s  right  to  wages. 

(b)  Back  pay  under  a  statute.  Back 
pay  under  a  statute  is  a  payment  by  an 
employer  following  an  award, 
determination  or  agreement  approved  or 
sanctioned  by  a  court  or  administrative 
agency  responsible  for  enforcing  a 
Federal  or  State  statute  protecting  an 
employee’s  right  to  employment  or 
wages.  Examples  of  these  statutes  are: 

(1)  National  Labor  Relations  Act  or  a 
State  labor  relations  act; 

(2)  Federal  or  State  laws  providing 
reemployment  rights  to  veterans; 

(3)  State  minimum  wage  laws;  and 

(4)  Civil  Rights  Act  of  1964. 

Payments  based  on  legislation 
comparable  to  and  having  a  similar 
effect  as  those  listed  in  this  paragraph 
may  also  qualify  as  having  been  made 
under  a  statute.  Back  pay  under  a 
statute,  excluding  penalties,  is  wages  if 
paid  for  covered  employment.  It  is 
allocated  to  the  periods  of  time  in  which 
it  should  have  been  paid  if  the  employer 
had  not  violated  the  statute.  For 
backpay  awards  affecting  periods  prior 
to  1987,  a  State  must  fill  a  wage  report 
and  pay  the  contributions  due  for  all 
periods  involved  in  the  back  pay  award 
under  the  rules  applicable  to  those 
periods. 

(c)  Back  pay  not  under  a  statute. 
Where  the  employer  and  the  employee 
agree  on  the  amount  payable  without 
any  award,  determination  or  agreement 
approved  or  sanctioned  by  a  court  or 
administrative  agency,  the  payment  is 
not  made  under  a  statute.  This  back  pay 
cannot  be  allocated  to  prior  periods  of 
time  but  must  be  reported  by  the 
employer  for  the  period  in  which  it  is 
paid. 

§  404.1243  Use  of  reporting  forms— for 
wages  paid  prior  to  1987. 

(a)  Submitting  wage  reports.  In  the 
form  and  manner  required  by  SSA,  a 
State  shall  submit  an  annual  report  of 
the  covered  wages  the  State  and  its 
political  subdivisions  paid  their 


employees.  Any  supplemental, 
adjustment,  or  correctional  wage  report 
filed  is  considered  a  part  of  the  State’s 
wage  report. 

(b)  Correction  of  errors.  If  a  State  fails 
to  report  or  incorrectly  reports  an 
employee’s  wages  on  its  wage  report, 
the  State  shall  submit  a  corrective  report 
as  required  by  SSA. 

(c)  Reporting  on  magnetic  tape  or 
other  media.  After  approval  by  SSA,  a 
State  may  substitute  magnetic  tape  or 
other  media  for  any  form  required  for 
submitting  a  report  or  reporting 
information. 

§  404.1247  When  to  report  wages— for 
wages  paid  prior  to  1987. 

A  State  shall  report  wages  for  the 
calendar  year  in  which  they  were 
actually  paid.  If  the  wages  were 
constructively  paid  in  a  prior  calendar 
year,  the  wages  shall  be  reported  for  the 
prior  year  (see  §  404.1042(b)  regarding 
constructive  payment  of  wages). 

§  404.1249  When  and  where  to  make 
deposits  of  contributions  and  to  file 
contribution  returns  and  wage  reports— for 
wages  paid  prior  to  1987. 

(a)  Deposits  of  contributions.  The 
State  shall  pay  contributions  in  the 
manner  required  in  §  404.1262.  (For 
failure  to  make  deposits  when  due  see 

§  404.1265.)  The  contribution  payment  is 
considered  made  when  received  by  the 
appropriate  Federal  Reserve  bank  or 
branch  (see  §  404.1262).  Except  as 
provided  in  paragraphs  (b)  (2)  and  (3) 
and  paragraph  (c)  of  this  section, 
contributions  are  due  and  payable  as 
follows: 

(1)  For  wages  paid  before  July  1, 1980. 
Contribution  payments  for  wages  paid 
in  a  calendar  quarter  are  due  on  the  15th 
day  of  the  second  month  following  the 
end  of  the  calendar  quarter  during 
which  the  wages  were  paid. 

(2)  For  wages  paid  beginning  July  1, 
1980,  and  before  January  1984. 
Contribution  payments  for  wages  paid 
in  a  calendar  month  are  due  within  the 
thirty  day  period  following  the  last  day 
of  that  month. 

(3)  For  wages  paid  after  December 
1983  and  prior  to  1987.  Contribution 
payments  for  wages  paid  in  the  first  half 
of  a  calendar  month  are  due  on  the  last 
day  of  that  month.  Contribution 
payments  for  wages  paid  in  the  second 
half  of  that  calendar  month  are  due  on 
the  fifteenth  day  of  the  next  month.  (For 
purposes  of  this  section,  the  first  half  of 
a  calendar  month  is  the  first  15  days  of 
that  month  and  the  second  half  is  the 
remainder  of  that  month.) 

(b)  Contribution  returns  and  wage 
reports — (1)  Where  to  be  filed.  The  State 
shall  file  the  original  copies  of  all 


contribution  returns,  wage  reports,  and 
adjustment  reports  with  the  SSA. 

(2)  When  to  be  filed — (i)  For  years 
prior  to  execution  of  agreement  or 
modification.  If  an  agreement  or 
modification  provides  for  the  coverage 
of  employees  for  periods  prior  to  1987, 
the  State  shall  pay  contributions  due 
and  shall  file  wage  reports  with  SSA  for 
these  periods  within  90  days  after  the 
date  of  the  notice  that  the  Secretary  has 
signed  the  agreement  or  modification. 

(ii)  For  year  of  execution  of  agreement 
or  modification.  If  the  agreement  or 
modification  provides  for  the  coverage 
of  employees  for  the  year  of  execution 
of  the  agreement  or  modification,  the 
State  may,  within  90  days  after  the  date 
of  the  notice  that  the  Secretary  has 
signed  the  agreement  or  modification, 
submit  a  single  contribution  return  and 
pay  all  contributions  due  for  the 
following  periods: 

(A)  The  month  in  which  the  agreement 
or  modification  was  signed; 

(B)  Any  prior  months  in  that  year;  and 

(C)  Any  subsequent  months  before 
January  1984  (half-months  after 
December  1983)  whose  contribution 
return  and  payment  due  date  is  within 
this  90  day  period.  The  State  shall  file 
wage  reports  for  that  year  by  February 
28  of  the  year  following  the  date  of 
execution  or  within  90  days  of  the  date 
of  the  notice,  whichever  is  later. 

(iii)  For  years  after  execution  of 
agreement  or  modification.  Except  as 
described  in  paragraph  (b)(2)(ii)  of  this 
section,  when  the  State  pays  its 
contributions  under  paragraph  (a)  of  this 
section,  it  shall  also  file  a  contribution 
return.  The  State  shall  file  the  wage 
report  for  any  calendar  year  after  the 
year  of  execution  of  the  agreement  or 
modification  by  February  28  of  the 
following  calendar  year. 

(iv)  For  good  cause  shown,  and  upon 
written  request  by  a  State,  the  Secretary 
may  allow  additional  time  for  filing  the 
reports  and  paying  the  related 
contributions  described  in  paragraphs 
(b)(2)(i)  and  (b)(2)(ii)  of  this  section. 

(3)  Due  date  is  on  a  weekend,  legal 
holiday  or  Federal  non  workday.  If  the 
last  day  for  filing  the  wage  report  falls 
on  a  weekend,  iegal  holiday  or  Federal 
nonworkday,  the  State  may  file  the 
wage  report  on  the  next  Federal 
workday.  If  the  due  date  for  paying 
contributions  for  the  wages  paid  in  a 
period  (as  specified  in  paragraph  (a)  of 
this  section)  falls  on  a  weekend,  legal 
holiday  or  Federal  nonworkday,  the 
State  shall  pay  the  contributions  and 
shall  file  the  contribution  return  no  later 
than — 
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(i)  The  preceding  Federal  workday  for 
wages  paid  in  July  1980  through 
December  1983; 

(ii)  The  next  Federal  workday  for 
wages  paid  before  July  1980  or  after 
December  1983. 

(4)  Submitting  reports  and  payments. 
When  submitting  the  contribution 
returns  or  wage  reports  the  State  shall 
release  them  in  time  to  reach  SSA  by  the 
due  date.  When  submitting  contribution 
payments  as  described  in  §  404.1262,  the 
State  shall  release  the  payments  in  time 
to  reach  the  appropriate  Federal 
Reserve  bank  or  branch  by  the  due  date. 
In  determining  when  to  release  any 
returns,  reports,  or  payments  the  State 
shall  provide  sufficient  time  for  them  to 
timely  reach  their  destination  under  the 
method  of  submission  used,  e.g.,  mail  or 
electronic  transfer  of  funds. 

(c)  Payments  by  third  party  on 
account  of  sickness  or  accident 
disability.  Where  a  third  party  makes  a 
payment  to  an  employee  on  account  of 
sickness  or  accident  disability  which 
constitutes  wages  for  services  covered 
under  a  State  agreement,  the  wages  will 
be  considered,  for  purposes  of  the 
deposits  required  under  this  section,  to 
have  been  paid  to  the  employee  on  the 
date  on  which  the  employer  receives 
notice  from  the  third  party  of  the  amount 
of  the  payment.  No  interest  will  be 
assessed  for  failure  to  make  a  timely 
deposit  of  contributions  due  on  such 
wages  for  which  a  deposit  was  made 
after  December  1981  and  before  July 
1982,  to  the  extent  that  the  failure  to 
make  the  deposit  timely  is  due  to 
reasonable  cause  and  not  willful 
neglect. 

§  404.1251  Final  reports— for  wages  paid 
prior  to  1987. 

If  a  political  subdivision  is  legally 
dissolved,  the  State  shall  file  a  final 
report  on  that  entity.  The  report  shall 
include  each  coverage  group  whose 
existence  ceases  with  that  of  the  entity. 
It  shall: 

(a)  Be  marked  “final  report”; 

(b)  Cover  the  period  during  which 
final  payment  of  wages  subject  to  the 
agreement  is  made;  and 

(c)  Indicate  the  last  date  wages  were 
paid. 

With  the  final  report,  the  State  shall 
submit  a  statement  showing  the  title  and 
business  address  of  the  State  official 
responsible  for  keeping  the  State’s 
records  and  of  each  State  and  local 
official  responsible  for  keeping  the 
records  for  each  coverage  group  whose 
existence  is  ended.  The  State  shall  also 
identify,  as  prescribed  by  SSA,  each 
political  subdivision  by  its  assigned 
number  and,  where  applicable,  any 


coverage  group  or  payroll  record  unit 
number  assigned. 

What  Is  a  State’s  Liability  for 
Contributions — for  Wages  Paid  Prior  to 
1987 

§  404. 1 255  State’s  liability  for 
contributions— for  wages  paid  prior  to 
1987. 

A  State’s  liability  for  contributions 
equals  the  sum  of  the  taxes  which  would 
be  imposed  by  sections  3101  and  3111  of 
the  Internal  Revenue  Code  of  1954,  if  the 
services  of  the  employees  covered  by 
the  State’s  agreement  were  employment 
as  defined  in  section  3121  of  the  Code. 
The  State’s  liability  begins  when  those 
covered  services  are  performed,  for 
which  wages  are  actually  or 
constructively  paid  to  those  individuals, 
including  wages  paid  in  a  form  other 
than  cash  (see  §  404.1041(d)).  If  an 
agreement  is  effective  retroactively,  the 
State’s  liability  for  contributions  on 
wages  paid  during  the  retroactive  period 
begins  with  the  date  of  execution  of  the 
agreement  or  applicable  modification. 
Where  coverage  of  a  coverage  group  has 
been  terminated,  the  State  is  liable  for 
contributions  on  wages  paid  for  covered 
services  even  if  the  wages  are  paid  after 
the  effective  date  of  termination  of 
coverage. 

§  404.1256  Limitation  on  State’s  liability 
for  contributions  for  multiple  employment 
situations— for  wages  paid  prior  to  1987. 

(a)  Limitation  due  to  multiple 
employment.  Where  an  individual  in 
any  calendar  year  performs  covered 
services  as  an  employee  of  a  State  and 
as  an  employee  of  one  or  more  political 
subdivisions  of  the  State,  or  as  an 
employee  of  more  than  one  political 
subdivision;  and  the  State  provides  all 
the  funds  for  payment  of  the  amounts 
which  are  equivalent  to  the  taxes 
imposed  on  the  employer  under  FICA  on 
that  individual’s  remuneration  for  those 
services;  and  no  political  subdivision 
reimburses  the  State  for  paying  those 
amounts;  the  State’s  agreement  or 
modification  of  an  agreement  may 
provide  that  the  State’s  liability  for  the 
contributions  on  that  individual’s 
remuneration  shall  be  computed  as 
though  the  individual  had  performed 
services  in  employment  for  only  one 
political  subdivision.  The  State  may 
then  total  the  individual’s  covered 
wages  from  all  these  governmental 
employers  and  compute  the 
contributions  based  on  that  total  subject 
to  the  wage  limitations  in  §  404.1047. 

(b)  Identification  of  employees  in 
multiple  employment.  An  agreement  or 
modification  of  an  agreement  providing 
for  the  computation  of  contributions  as 
described  in  paragraph  (a)  of  this 


section  shall  identify  the  class  or  classes 
of  employees  to  whose  wages  this 
method  of  computing  contributions 
applies.  For  example,  the  State  may 
provide  that  such  computation  shall 
apply  to  the  wages  paid  to  all 
individuals  for  services  performed  in 
positions  covered  by  a  particular 
retirement  system,  or  to  the  wages  paid 
to  all  individuals  who  are  members  of 
any  two  or  more  coverage  groups 
designated  in  an  agreement  or 
modification.  The  State  shall  promptly 
notify  SSA  if  the  conditions  in 
paragraph  (a)  of  this  section  are  no 
longer  met  by  any  class  or  classes  of 
employees  identified  in  an  agreement  or 
modification.  In  its  notification,  the 
State  shall  identify  each  class  of 
employees  and  the  date  on  which  the 
conditions  ceased  to  be  met. 

(c)  Effective  date.  In  the  agreement  or 
modification,  the  State  shall  provide 
that  the  computation  of  contributions 
shall  apply  to  wages  paid  after  the 
effective  date  stated  in  the  agreement  or 
modification.  That  date  may  be  the  last 
day  of  any  calendar  year;  however,  it 
may  be  no  earlier  than  January  1  of  the 
year  in  which  the  agreement  or 
modification  is  submitted  to  SSA. 

Figuring  the  Amount  of  the  State’s 
Contributions — for  Wages  Paid  Prior  to 
1987 

§  404.1260  Amount  of  contributions— for 
wages  paid  prior  to  1987. 

The  State’s  contributions  are  equal  to 
the  product  of  the  applicable 
contribution  rate  (which  is  equivalent  to 
both  the  tax  rates  imposed  under 
sections  3101  and  3111  of  the  Internal 
Revenue  Code)  times  the  amount  of 
wages  actually  or  constructively  paid 
for  covered  services  each  year  (subject 
to  the  wage  limitations  in  §  404.1047)  to 
the  employee. 

§  404.1262  Manner  of  payment  of 
contributions  by  State — for  wages  paid 
prior  to  1987. 

When  paying  its  contributions,  the 
State  shall  deposit  its  payment  at  the 
specific  Federal  Reserve  bank  or  branch 
designated  by  SSA. 

§  404.1263  When  fractional  part  of  a  cent 
may  be  disregarded— for  wages  paid  prior 
to  1987. 

In  paying  contributions  to  a  Federal 
Reserve  bank  or  branch,  a  State  may 
disregard  a  fractional  part  of  a  cent 
unless  it  amounts  to  one-half  cent  or 
more,  in  which  case  it  shall  be  increased 
to  one  cent.  Fractional  parts  of  a  cent 
shall  be  used  in  computing  the  total  of 
contributions. 
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If  a  State  Fails  To  Make  Timely 
Payments — for  Wages  Paid  Prior  to  1987 

§404.1265  Addition  of  interest  to 
contributions— for  wages  paid  prior  to 
1987. 

(a)  Contributions  not  paid  timely.  If  a 
State  fails  to  pay  its  contributions  to  the 
appropriate  Federal  Reserve  bank  or 
branch  (see  §  404.1262),  when  due  under 
§  404.1249(a),  we  add  interest  on  the 
unpaid  amount  of  the  contributions 
beginning  with  the  date  the  payment 
was  due,  except  as  described  in 
paragraphs  (b)  and  (c)  of  this  section. 
Interest,  if  charged,  begins  with  the  due 
date  even  if  it  is  a  weekend,  legal 
holiday  or  Federal  nonwork  day. 

Interest  is  added  at  the  rate  prescribed 
in  section  218(j)  of  the  Act  as  it  read 
prior  to  the  enactment  of  Pub.  L.  99-509. 

(b)  Method  of  making  adjustment.  (1) 

If  a  State  shall  file  a  contribution  return 
and  shall  accompany  such  return  with 
payment  of  contributions  due  and 
payable  as  reported  on  such  return  in 
accordance  with  §  404.1249  but  the 
amount  of  the  contributions  reported 
and  paid  is  less  than  the  correct  amount 
of  contributions  due  and  payable  and 
the  underpayment  of  contributions  is 
attributable  to  an  error  in  computing  the 
contributions  (other  than  an  error  in 
applying  the  rate  of  contributions  in 
effect  at  the  time  the  wages  were  paid), 
the  State  shall  adjust  the  underpayment 
by  reporting  the  additional  amount  due 
by  reason  of  such  underpayment  either 
as  an  adjustment  of  total  contributions 
due  with  the  first  wage  report  filed  after 
notification  of  the  underpayment  by  the 
Social  Security  Administration,  or  as  a 
single  adjustment  of  total  contributions 
due  with  any  contribution  return  filed 
prior  to  the  filing  of  such  wage  report. 

(2)  If  an  underpayment  of 
contributions  is  due  to  an 
underreporting  of  or  a  failure  to  report 
one  or  more  employees: 

(i)  Where  the  underreporting  or  failure 
to  report  has  been  ascertained  by  the 
State,  the  State  may  cause  an 
adjustment  by  filing  a  report  within  30 
days  after  ascertainment  of  the  error  by 
the  State; 

(ii)  Where  the  underreporting  or 
failure  to  report  has  been  ascertained  by 
the  Social  Security  Administration,  a 
notification  of  underpayment  shall  be 
forwarded  to  the  State,  and  the  State 
may  cause  an  adjustment  of  the 
underpayment  by  returning  to  the  Social 
Security  Administration,  within  30  days 
from  the  date  of  the  notification,  a  copy 
of  the  notification  of  underpayment  and 
the  State’s  corrected  report.  The  report 
shall  show  the  amount  of  wages,  if  any, 
erroneously  reported  for  the  reporting 
period  and  the  correct  amount  of  wages 


that  should  have  been  reported  and  the 
identification  number  of  the  State  or  the 
political  subdivision  for  each  employee 
who  was  omitted  or  erroneously 
reported.  The  filing  to  correct  an 
underreporting  of  or  a  failure  to  report 
one  or  more  employees’  wages  shall  not 
constitute  an  adjustment  under  this 
section  unless  the  wages  were 
erroneously  omitted  or  erroneously 
reported. 

(c)  Payment.  The  amount  of  each 
underpayment  adjusted  in  accordance 
with  this  section  shall  be  paid  to  the 
Federal  Reserve  Bank,  or  branch 
thereof,  serving  the  district  in  which  the 
State  is  located,  without  interest,  at  the 
time  of  reporting  the  adjustment;  except 
that  where  any  amounts  due  with 
respect  to  such  an  adjustment  had  been 
paid  in  error  to  IRS  and  a  refund  thereof 
timely  requested  from,  or  instituted  by, 
IRS,  the  amount  of  underpayment 
adjusted  in  accordance  with  this 
section,  plus  any  interest  paid  by  IRS  on 
the  amount  of  such  underpayment,  shall 
be  paid  to  the  Federal  Reserve  Bank,  or 
branch  thereof,  serving  the  district  in 
which  the  State  is  located,  at  the  time  of 
reporting  the  adjustment  or  within  30 
days  after  the  date  of  issuance  by  IRS  of 
the  refund  of  the  erroneous  payments, 
whichever  is  later.  Except  as  provided  in 
the  preceding  sentence  of  this 
paragraph,  if  an  adjustment  is  reported 
pursuant  to  paragraph  (b)  of  this  section, 
but  the  amount  thereof  is  not  paid  when 
due,  interest  thereafter  accrues. 

(d)  Verifying  contributions  paid 
against  reported  wages.  We  check  the 
computation  of  contributions  to  verify 
that  a  State  has  paid  the  correct  amount 
of  contributions  on  the  wages  it  reports 
for  a  calendar  year  (see 

§  404.1249(b)(2)).  If  we  determine  that  a 
State  paid  less  than  the  amount  of 
contributions  due  for  that  year,  we  add 
interest  to  the  amount  of  the 
underpayment.  We  would  add  interest 
beginning  with  the  date  the  unpaid 
contributions  were  initially  due  to  the 
date  those  contributions  are  paid. 
However,  if  the  total  amount  of  the 
underpayment  is  5  percent  or  less  than  5 
percent  of  the  contributions  due  for  a 
calendar  year  based  upon  the  State’s 
wage  report  and  the  State  deposits  the 
underpaid  amount  within  30  days  after 
the  date  of  our  notification  to  the  State 
of  the  amount  due,  the  State  may 
request  that  the  interest  on  the 
underpaid  amount  be  waived  for  good 
cause.  This  request  must  be  made  within 
30  days  of  our  notification  to  the  State  of 
the  amount  due.  Such  requests  will  be 
evaluated  on  an  individual  basis.  The 
evaluation  will  include,  but  not  be 
limited  to,  consideration  of  such  factors 
as  the  circumstances  causing  the  late 


payment,  the  State’s  past  record  of  late 
payments  and  the  amount  involved. 

Examples 

(1)  The  records  of  a  political  subdivision 
for  the  month  of  June  are  destroyed  by  fire. 
The  State  makes  an  estimated  deposit  of 
contributions  for  the  month  of  June  for  that 
political  subdivision  and  deposits 
contributions  for  the  month  of  June  for  all 
other  political  subdivisions  based  on  actual 
records.  At  the  time  SSA  verifies 
contributions  paid  against  reported  wages, 
we  discover  that  the  State  has  paid  only  97 
percent  of  its  total  liability  for  the  year. 
Within  30  days  after  we  notify  it  of  the 
amount  due,  the  State  asks  that  we  waive  the 
interest  on  the  unpaid  amount  and  the  State 
deposits  the  unpaid  amount.  In  this  situation, 
we  would  waive  the  interest  on  the  unpaid 
contributions. 

(2)  We  would  waive  interest  if: 

(i)  Some  of  the  political  subdivisions  made 
small  arithmetical  errors  in  preparing  their 
reports  of  wages, 

(ii)  After  verification  of  the  contributions 
paid  against  reported  wages,  SSA  discovers 
that  minimal  additional  contributions  are 
due, 

(iii)  Within  30  days  of  our  notice  to  the 
State  regarding  this  underpayment  the  State, 
which  usually  makes  its  deposits  timely,  pays 
the  amount  due,  and 

(iv)  Within  that  same  30  day  period  the 
State  requests  that  we  waive  the  interest  due. 

(3)  We  would  not  waive  interest  where  a 
State  frequently  has  problems  depositing  its 
contributions  timely.  Reasons  given  for  the 
delays  are,  e.g.,  the  computer  was  down,  the 
5  p.m.  mail  pickup  was  missed,  one  of  the 
school  district  reports  was  misplaced.  If 
requested  we  would  not  waive  interest  on 
this  State's  late  payment  of  contributions 
based  upon  its  past  record  of  late  payments 
and  because  of  the  circumstances  cited. 

(e)  Due  date  is  on  a  weekend,  legal 
holiday  or  Federal  non  workday.  If  the 
last  day  of  the  30-day  periods  specified 
in  paragraphs  (b)  and  (d)  of  this  section 
is  on  a  weekend,  legal  holiday  or 
Federal  nonworkday,  the  State  shall 
make  the  required  deposit  or  request  for 
waiver  of  payment  of  interest  on  the 
next  Federal  workday. 

§  404.1267  Failure  to  make  timely 
payments— for  wages  paid  prior  to  1987. 

If  a  State  does  not  pay  its 
contributions  when  due,  the  Secretary 
has  the  authority  under  section  218(j)  of 
the  Act  as  it  read  prior  to  the  enactment 
of  Pub.  L.  99-509  to  deduct  the  amounts 
of  the  unpaid  contributions  plus  interest 
at  the  rate  prescribed  from  any  amounts 
certified  by  her  or  him  to  the  Secretary 
of  the  Treasury  for  payments  to  the 
State  under  any  other  provision  of  the 
Social  Security  Act.  The  Secretary 
notifies  the  Secretary  of  the  Treasury  of 
the  amounts  deducted  and  requests  that 
the  amount  be  credited  to  the  Trust 
Funds.  Amounts  deducted  are 


Federal  Register  /  Vol.  53,  No.  167  /  Monday,  August  29,  1988  /  Rules  and  Regulations 


32987 


considered  paid  to  the  State  under  the 
other  provision  of  the  Social  Security 
Act. 

How  Errors  in  Reports  and 
Contributions  Are  Adjusted — for  Wages 
Paid  Prior  to  1987 

§  404.1270  Adjustments  in  general— for 
wages  paid  prior  to  1987. 

States  have  the  opportunity  to  adjust 
errors  in  the  payment  of  contributions.  A 
State  but  not  its  political  subdivisions  is 
authorized  to  adjust  errors  in  the 
underpayment  of  contributions. 

Similarly,  the  State  shall  file  all  claims 
for  credits  or  refunds  and  SSA  makes 
the  credits  and  refunds  only  to  the  State. 
Generally,  we  do  not  refund 
contributions  in  cash  to  a  State  unless 
the  State  is  not  expected  to  have  future 
liability  for  contributions  under  section 
218  of  the  Act. 

§  404.1271  Adjustment  of  overpayment  of 
contributions— for  wages  paid  prior  to 
1987. 

(a)  General.  If  a  State  pays  more  than 
the  correct  amount  of  contributions,  the 
State  shall  adjust  the  overpayment  with 
the  next  contribution  return  filed  on 
which  the  amount  owed  equals  or 
exceeds  the  amount  of  the  overpayment. 

(b)  Overpayment  due  to  overreporting 
of  wages— { 1)  Report  to  file.  If  the 
overpayment  is  due  to  the  State’s 
reporting  more  than  the  correct  amount 
of  wages  paid  to  one  or  more  employees 
during  a  reporting  period  and  the 
overpayment  is  not  adjusted  under 
paragraph  (a)  of  this  section,  the  State 
shall  file  a  report  on  the  appropriate 
form  showing: 

(1)  The  corrected  wage  data  as 
prescribed  by  SSA;  and 

(ii)  The  reason  why  the  original 
reporting  was  incorrect. 

(2)  Refund  or  credit  of  overpayment 
where  section  218(e)(2)  of  the  Act  not 
applicable.  If: 

(i)  The  State  collected  contributions 
from  employees  in  excess  of  the  amount 
of  taxes  that  would  have  been  required 
under  section  3101  of  the  Internal 
Revenue  Code;  and 

(ii)  The  State  paid  to  the  Secretary  of 
the  Treasury  those  contributions  plus  a 
matching  amount  in  excess  of  the  taxes 
which  would  have  been  required  from 
an  employer  under  section  3111  of  the 
Code;  and 

(iii)  The  services  of  the  employees  in 
question  would  have  constituted 
employment  under  section  3121(b)  of  the 
Code;  and 

(iv)  Section  218(e)(2)  of  the  Act  as  it 
read  prior  to  the  enactment  of  Pub.  L 
99-509  does  not  apply  (see 

§  404.1256(a)),  then  the  State  shall  adjust 
the  overpaid  contributions  under 


paragraph  (b)(1)  of  this  section.  With  its 
adjustment  the  State,  where  appropriate, 
shall  include  on  the  prescribed  form  a 
statement  that  the  employees  from 
whom  the  excess  contributions  were 
collected  have  not  received  nor  expect 
to  receive  a  refund  of  excess 
contributions  under  section  6413(c)  of 
the  Internal  Revenue  Code  of  1954  (see 
§  404.1275(b)).  Generally,  if  the  State 
does  not  include  this  statement  with  its 
adjustment  request,  we  only  refund  or 
credit  the  State  for  up  to  one-half  of  the 
overpaid  amount. 

(c)  Refund  or  credit  of  overpayment 
where  section  218(e)(2)  of  the  Act 
applicable.  (1)  General.  If — 

(1)  The  overreporting  of  the  amount  of 
wages  paid  to  one  or  more  employees 
during  a  reporting  period(s)  is  due  to  a 
computation  of  contributions  under 

§  404.1256  for  a  year  or  years  prior  to  the 
year  in  which  the  agreement  or 
modification  providing  for  the 
computation  is  entered  into,  or 

(ii)  The  overreporting  is  due  to  a 
failure  to  compute  §  404.1256, 
the  State  shall  adjust  the  overpayment 
under  paragraph  (b)(1)  of  this  section. 

An  overpayment  due  to  overreported 
wages  which  does  not  result  from  the 
computation  of  contributions  or  a  failure 
to  compute  contributions  under 
§  404.1256  shall  also  be  adjusted  by  the 
State  under  paragraph  (b)(1)  of  this 
section.  If  the  adjustment  of  the 
overpayment  results  in  an 
underreporting  of  wages  for  any 
employee  by  the  State  or  any  political 
subdivision,  the  State  shall  include  with 
the  report  adjusting  the  overpayment  a 
report  adjusting  each  underreporting.  If 
the  adjustment  of  the  overpayment  does 
not  result  in  an  underreporting  of  wages 
for  any  employee  by  the  State  or  any 
political  subdivision,  the  State  shall 
include  with  the  report  adjusting  the 
overpayment  a  statement  that  the 
adjustment  of  the  overpayment  does  not 
result  in  any  underreporting. 

(2)  Amount  of  refund  or  credit.  If  the 
State  collects  excess  contributions  from 
employees,  the  State’s  claim  for  refund 
or  credit  is  limited  to  the  overpaid 
amounts.  (See  §  404.1275  relating  to 
adjustment  of  employee  contributions.) 
If— 

(i)  The  State  collected  the  correct 
amount  of  contributions  from  employees 
based  on  the  amount  of  wages  reported 
and  the  Forms  W-2  issued  to  the 
employees  show  only  the  amount  of 
contributions  actually  collected,  but  the 
amount  of  wages  reported  is  being 
adjusted  downward,  or 

(ii)  The  State  collects  excess 
contributions  from  employees  but  Forms 
W-2  have  not  been  issued  for  an 


amount  of  wages  which  is  being 
adjusted  downward,  the  State  may 
claim  a  refund  or  credit  for  the  overpaid 
amounts.  Where  the  State’s  claim  for 
refund  or  credit  is  for  the  total  overpaid 
amount,  the  adjustment  report  shall 
include  a  statement  that  excess 
contributions  have  not  been  collected 
from  employees,  or,  where  excess 
contributions  have  been  collected,  that 
Forms  W-2  have  not  been  issued  and 
that,  when  issued,  they  will  show  the 
correct  amount  of  employee 
contributions. 

§  404.1272  Refund  or  recomputation  of 
overpayments  which  are  not  adjustable — 
for  wages  paid  prior  to  1987. 

(a)  General.  If  a  State  pays  more  than 
the  correct  amount  of  contributions  or 
interest  to  the  appropriate  Federal 
Reserve  bank  or  branch  (see  §  404.1262), 
and  no  adjustment  in  the  amount  of 
reported  wages  is  necessary,  that  State 
may  file  a  claim  for  refund  or 
recomputation  of  the  overpayment. 

(b)  Form  of  claim.  No  special  form  is 
required  to  make  a  claim  for  a  refund  or 
recomputation.  If  a  credit  is  taken  under 
§  404.1271,  a  claim  is  not  required. 

(c)  Proof  of  representative  capacity.  If 
a  report  or  return  is  made  by  an 
authorized  official  of  the  State  who 
ceases  to  act  in  an  official  capacity  and 
a  claim  for  a  refund  is  made  by  a 
successor  official,  the  successor  official 
must  submit  with  the  claim  written 
evidence  showing  that  he  or  she  has  the 
authority  to  make  a  claim  for  and 
receive  a  refund  of  any  contributions 
paid  by  the  former  official.  The  written 
evidence  is  not  necessary  if  the 
successor  official  has  previously  filed 
one  or  more  reports  or  returns  which 
contain  her  or  his  signature  and  official 
title. 

§404.1275  Adjustment  of  employee 
contributions— for  wages  paid  prior  to 
1987. 

The  amount  of  contributions  a  State 
deducts  from  an  employee’s 
remuneration  for  covered  services,  or 
any  correction  of  that  amount,  is  a 
matter  between  the  employee  and  the 
State  or  political  subdivision.  The  State 
shall  show  any  correction  of  an 
employee's  contribution  on  statements  it 
furnishes  the  employee  under  §  404.1226. 
Where  the  State  issues  an  employee  a 
Form  W-2  and  then  submits  an 
overpayment  adjustment  but  claims  less 
than  the  total  overpaid  amount  as  a 
refund  or  credit,  the  State  shall  not 
correct  the  previously  issued  Form  W-2 
to  reflect  that  adjustment. 
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§  404.1276  Reports  and  payments 
erroneously  made  to  Internal  Revenue 
Service-transfer  of  funds— for  wages  paid 
prior  to  1987. 

(a)  General.  In  some  instances,  State 
or  local  governmental  entities  not 
covered  under  an  agreement  make 
reports  and  pay  contributions  to  IRS 
under  the  Federal  Insurance 
Contributions  Act  (FICA)  procedures 
applicable  to  private  employers  in  the 
mistaken  belief  that  this  provides  Social 
Security  coverage  under  section  218  of 
the  Act  for  their  employees.  In  other 
instances,  entities  which  are  covered 
under  an  agreement  erroneously  report 
to  IRS,  or  a  State  or  local  government 
employee  reports  other  employees  to 
IRS  or  reports  to  IRS  as  a  self-employed 
individual.  Where  these  reports  and 
payments  are  erroneously  made  to  IRS, 
the  State  may  correct  the  error  and 
obtain  coverage  under  its  agreement  as 
described  in  paragraphs  (b)  through  (f) 
of  this  section. 

(b)  Political  subdivision  not  included 
in  the  State  agreement.  We  notify  the 
State  that  if  it  desires  coverage,  it  may 
be  provided  by  either  a  regular 
modification  or  an  error  modification, 
depending  on  the  circumstances 

(§§  404.1215  and  404.1216).  In  most 
cases,  the  State  may  obtain  coverage  by 
a  regular  modification.  If  a  regular 
modification  cannot  be  used  (e.g.,  State 
law  does  not  permit  the  retroactive 
effective  date  which  would  be  desired), 
the  State  may  use  an  error  modification. 
The  effective  date  of  either  modification 
depends  on  the  facts  of  the  situation 
being  corrected. 

(c)  Political  subdivision  included  in 
the  agreement.  If  a  political  subdivision 
included  in  the  agreement  erroneously 
makes  reports  and  payments  under 
FICA  procedures,  the  State  must  correct 
the  reportings  for  periods  not  barred  by 
the  statute  of  limitations.  If  the  covered 
entity  reported  both  under  the 
agreement  and  under  FICA  procedures, 
we  notify  IRS  and  make  necessary 
corrections  in  the  earnings  records.  We 
also  advise  the  State  that  the  entity 
which  reported  under  FICA  procedures 
should  request  a  refund  of  payments 
erroneously  made  to  IRS. 

(d)  State  and  local  government 
employees  erroneously  reported  as 
employees  of  individual  or  as  self- 
employed. — (1)  Covered  entity.  If 
employees  of  a  covered  entity  are 
erroneously  reported  as  employees  of  an 
individual  or  as  self-employed,  we 
advise  the  State  that  the  individual  who 
made  the  reports  should  request  a 
refund  from  IRS  for  periods  not  barred 
by  the  statute  of  limitations.  We  require 


the  State  to  file  correctional  reports  and 
returns  for  any  periods  open  under  the 
State  and  local  statute  of  limitations. 

(2)  Noncovered  entity.  We  advise  the 
State  that  the  individual  who  made  the 
reports  should  request  a  refund  from  IRS 
for  the  periods  not  barred  by  the  statute 
of  limitations.  If  the  State  wishes  to 
provide  coverage,  it  must  submit  a 
modification  as  discussed  in  paragraph 
(b)  of  this  section.  If  the  State  does  not 
wish  to  provide  coverage,  we  void  the 
reports.  Amounts  reported  for  periods 
barred  by  the  statute  of  limitations 
remain  on  the  earnings  records. 

(e)  Filing  wage  reports  and  paying 
contributions.  Generally,  the  entity  or 
individual  that  makes  the  erroneous 
reports  and  payments  requests  the 
refund  from  IRS  for  periods  not  barred 
by  the  statute  of  limitations.  The  State 
files  the  necessary  reports  with  SSA  and 
pays  any  contributions  due.  The  reports 
shall  conform  to  the  coverage  provided 
by  the  agreement  to  the  extent  permitted 
by  the  statute  of  limitations.  The  due 
date  for  these  reports  depends  on 
whether  original  reports  or  adjustment 
reports  are  involved.  Reports  and 
contribution  returns  for  the  entire 
retroactive  period  of  coverage  provided 
by  a  regular  or  error  modification  are 
due  90  days  after  the  date  of  execution 
of  the  modification.  The  time  limitations 
for  issuing  assessments  and  credits  or 
refunds  extend  from  this  due  date.  Thus, 
SSA  may  issue  assessments  or  credits  or 
refunds  for  periods  barred  to  refund  by 
IRS.  The  State  may  request  that  reports 
and  payments  for  the  IRS  barred  periods 
be  considered  made  under  the 
agreement  as  described  in  paragraph  (f) 
of  this  section. 

(f)  Use  of  transfer  procedure.  In 
limited  situations,  the  State  may  request 
that  reports  and  payments  the  State  or  a 
political  subdivision  (but  not  an 
individual)  erroneously  made  under 
FICA  procedures  and  which  have  been 
posted  to  the  employee’s  earnings 
record  be  considered  made  under  the 
State’s  agreement.  We  use  a  transfer 
procedure  to  do  this.  The  transfer 
procedure  may  be  used  only  where 

(1)  The  periods  are  open  to 
assessment  under  the  State  and  local 
statute  of  limitations; 

(2)  The  erroneous  reports  to  be 
transferred  are  posted  to  SSA’s  records; 

(3)  The  periods  are  barred  to  refund 
under  the  IRS  statute  of  limitations;  and 

(4)  A  refund  is  not  obtained  from  IRS 
by  the  reporting  entity. 


How  Overpayments  of  Contributions 
Are  Credited  or  Refunded — for  Wages 
Paid  Prior  to  1987 
§  404.1280  Allowance  of  credits  or 
refunds— for  wages  paid  prior  to  1987. 

If  a  State  pays  more  than  the  amount 
of  contributions  due  under  an 
agreement,  SSA  may  allow  the  State, 
subject  to  the  time  limitations  in 
§  404.1282  and  the  exceptions  to  the 
time  limitations  in  §  404.1283,  a  credit  or 
refund  of  the  overpayment. 

§  404. 1281  Credits  or  refunds  for  periods 
of  time  during  which  no  liability  exists— for 
wages  paid  prior  to  1987. 

If  a  State  pays  contributions  for  any 
period  of  time  for  which  contributions 
are  not  due,  but  the  State  is  liable  for 
contributions  for  another  period,  we 
credit  the  amount  paid  against  the 
amount  of  contributions  for  which  the 
State  is  liable.  We  refund  any  balance  to 
the  State. 

§  404.1282  Time  limitations  on  credits  or 
refunds— for  wages  paid  prior  to  1987. 

(a)  General.  To  get  a  credit  or  refund, 
a  State  must  Hie  a  claim  for  a  credit  or 
refund  of  the  overpaid  amount  with  the 
Secretary  before  the  applicable  time 
limitation  expires.  The  State’s  claim  for 
credit  or  refund  is  considered  filed  with 
the  Secretary  when  it  is  delivered  or 
mailed  to  the  Secretary.  Where  the  time 
limitation  ends  on  a  weekend,  legal 
holiday  or  Federal  nonworkday,  we 
consider  a  claim  timely  filed  if  it  is  filed 
on  the  next  Federal  workday. 

(b)  Time  limitation.  Subject  to  the 
exceptions  in  §  404.1283,  a  State  must 
file  a  claim  for  credit  or  refund  of  an 
overpayment  before  the  end  of  the  latest 
of  the  following  time  periods: 

(1)  3  years,  3  months,  and  15  days 
after  the  year  in  which  the  wages  in 
question  were  paid  or  alleged  to  have 
been  paid;  or 

(2)  3  years  after  the  due  date  of  the 
payment  which  included  the 
overpayment;  or 

(3)  2  years  after  the  overpayment  was 
made  to  the  Secretary  of  the  Treasury. 

§  404.1 283  Exceptions  to  the  time 
limitations  on  credits  or  refunds  for  wages 
paid  prior  to  1987. 

(a)  (1)  Extension  by  agreement.  The 
applicable  time  period  described  in 
§  404.1282  for  filing  a  claim  for  credit  for, 
or  refund  of,  an  overpayment  may, 
before  the  expiration  of  such  period,  be 
extended  for  no  more  than  6  months  by 
written  agreement  between  the  State 
and  the  Secretary.  The  agreement  must 
involve  and  identify  a  known  issue  or 
reporting  error.  It  must  also  identify  the 
periods  involved,  the  time  limitation 
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which  is  being  extended  and  the  date  to 
which  it  is  being  extended,  and  the 
coverage  group(s)  and  position(s)  or 
individual(s)  to  which  the  agreement 
applies.  The  extension  of  the  period  of 
limitation  shall  not  become  effective 
until  the  agreement  is  signed  by  the 
appropriate  State  official  and  the 
Secretary.  (See  §  404.3(c)  for  the 
applicable  rule  where  periods  of 
limitation  expire  on  nonwork  days.)  A 
claim  for  credit  or  refund  filed  by  the 
State  before  the  extended  time  limit 
ends  shall  be  considered  to  have  been 
filed  within  the  time  period  limitation 
specified  in  section  218(r)(l)  of  the  Act 
as  it  read  prior  to  the  enactment  of  Pub. 

L.  99-509.  (See  §  404.1282.) 

(2)  Reextension.  An  extension 
agreement  provided  for  in  paragraph 
(a)(1)  of  this  section  may  be  reextended 
by  written  agreement  between  the  State 
and  the  Secretary  for  no  more  than  6 
months  at  a  time  beyond  the  expiration 
of  the  prior  extension  or  reextension 
agreement,  and  only  if  one  of  the 
following  conditions  is  met: 

(i)  Litigation  (including  intrastate 
litigation)  or  a  review  under  §  §  404.1290 
or  404.1297  involving  wage  reports  or 
corrections  on  the  same  issue  is 
pending;  or 

(ii)  The  State  is  actively  pursuing 
corrections  of  a  known  error  which 
require  additional  time  to  complete;  or 

(iii)  The  Social  Security 
Administration  is  developing  a  coverage 
or  wage  issue  which  was  being 
considered  before  the  statute  of 
limitations  expired  and  additional  time 
is  needed  to  make  a  determination;  or 

(iv)  The  Social  Security 
Administration  has  not  issued  to  the 
State  a  final  audit  statement  on  the 
State’s  wage  or  correction  reports;  or 

(v)  There  is  pending  Federal 
legislation  which  may  substantially 
affect  the  issue  in  question,  or  the  issue 
has  national  implications. 

(b)  Deletion  of  wage  entry  on 
employee 's  earnings  record.  If  the 
Secretary,  under  section  205(c)(5)  (A), 
(B),  or  (E)  of  the  Act,  deletes  a  wage 
entry  on  an  individual’s  earnings  record, 
a  claim  for  credit  or  refund  of  the 
overpayment  resulting  from  the  deletion 
is  considered  filed  within  the  applicable 
time  limitations  in  §  404.1282  if 

(1)  The  State  files  the  claim  before  the 
Secretary’s  decision  regarding  the 
deletion  of  the  wage  entry  from  the 
individual's  earnings  record  becomes 
final  or 

(2)  The  State  files  a  claim  regarding 
the  deletion  of  the  wage  entry  from  the 
individual’s  earnings  record  which  entry 
is  erroneous  because  of  fraud. 


§  404.1284  Offsetting  underpayments 
against  overpayments — for  wages  paid 
prior  to  1987. 

(a)  State  fails  to  make  adjustment  for 
allowance  of  credit.  If  SSA  notifies  a 
State  that  a  credit  is  due  the  State,  and 
the  State  does  not  make  the  adjustment 
for  the  allowance  of  the  credit,  SSA 
offsets  the  credit  against  any 
contributions  or  interest  due.  Before 
making  the  offset,  SSA  will  give  the 
State  an  opportunity  to  make  the 
adjustment. 

(b)  State  fails  to  make  adjustment  for 
underpayment  of  contributions  or 
interest  due.  If  SSA  notifies  a  State  that 
contributions  or  interest  are  due,  and 
the  State  does  not  pay  the  contributions 
or  interest,  SSA  offsets  the  contributions 
or  interest  due  against  any  credit  due 
the  State.  Before  making  the  offset,  SSA 
will  give  the  State  an  opportunity  to  pay 
the  underpayment  or  interest  due. 

How  Assessments  for  Underpayments 
of  Contributions  Are  Made — for  Wages 
Paid  Prior  to  1987 

§  404.1285  Assessments  of  amounts 
due — for  wages  paid  prior  to  1987. 

(a)  A  State  is  liable  for  any  amount 
due  (which  includes  contributions  or 
interest)  under  an  agreement  until  the 
Secretary  is  satisfied  that  the  amount 
has  been  paid  to  the  Secretary  of  the 
Treasury.  If  the  Secretary  is  not  satisfied 
that  a  State  has  paid  the  amount  due, 
the  Secretary  issues  an  assessment  for 
the  amount  due  subject  to  the  time 
limitations  in  §  404.1286  and  the 
exceptions  to  the  time  limitations  in 

§§  404.1287  and  404.1289.  If  detailed 
wage  information  is  not  available,  the 
assessment  is  issued  based  on  the 
following: 

(1)  The  largest  number  of  individuals 
whose  services  are  known  to  be  covered 
under  the  agreement  is  used  for 
computation  purposes; 

(2)  The  individuals  are  assumed  to 
have  maximum  creditable  earnings  each 
yean 

(3)  The  earnings  are  considered  wages 
for  covered  services;  and 

(4)  The  amount  computed  is  increased 
by  twenty  percent  to  insure  that  all 
covered  wages  are  included  in  the 
assessment. 

(b)  If  the  State  pays  the  amount 
assessed  and  the  assessed  amount  is 
later  determined  to  be  more  than  the 
amount  actually  due,  we  issue  a  refund 
or  credit  to  that  State  for  the  excess 
amount.  When  the  assessment  is  issued 
within  the  applicable  time  limitation, 
there  is  no  time  limit  on  collecting  the 
amount  due.  An  assessment  is  issued  on 
the  date  that  it  is  mailed  or  otherwise 
delivered  to  the  State. 


§  404.1286  Time  limitations  on 
assessments— for  wages  paid  prior  to  1987. 

(a)  Subject  to  the  exceptions  to  the 
time  limitations  in  §§  404.1287  and 
404.1289,  a  State  is  not  liable  for  an 
amount  due  under  an  agreement  unless 
the  Secretary  makes  an  assessment  for 
that  amount  before  the  later  of  the 
following  periods  ends: 

(1)  Three  years,  3  months,  and  15  days 
after  the  year  in  which  the  wages,  upon 
which  the  amount  is  due,  were  paid;  or 

(2)  Three  years  after  the  date  the 
amount  became  due. 

(b)  Where  the  time  limitation  ends  on 
a  weekend,  legal  holiday  or  Federal 
nonworkday,  an  assessment  is 
considered  timely  if  the  Secretary  makes 
the  assessment  on  the  next  Federal 
workday. 

§  404. 1287  Exceptions  to  the  time 
limitations  on  assessments— for  wages 
paid  prior  to  1987. 

(a)(1)  Extension  by  agreement.  The 
applicable  time  period  described  in 
§  404.1286  for  assessment  of  an  amount 
due  may,  before  the  expiration  of  such 
period,  be  extended  for  no  more  than  6 
months  by  written  agreement  between 
the  State  and  the  Secretary.  The 
agreement  must  involve  and  identify  a 
known  issue  or  reporting  error.  It  must 
also  identify  the  periods  involved,  the 
time  limitation  which  is  being  extended 
and  the  date  to  which  it  is  being 
extended,  and  the  coverage  group(s)  and 
position(s)  or  individual(s)  to  which  the 
agreement  applies.  The  extension  of  the 
period  of  limitation  shall  not  become 
effective  until  the  agreement  is  signed 
by  the  appropriate  State  official  and  the 
Secretary.  (See  §  404.3(c)  for  the 
applicable  rule  where  periods  of 
limitation  expire  on  nonwork  days.)  An 
assessment  made  by  the  Secretary 
before  the  extended  time  limit  ends 
shall  be  considered  to  have  been  made 
within  the  time  period  limitation 
specified  in  section  218(q)(2)  of  the  Act 
as  it  read  prior  to  the  enactment  of  Pub. 
L  99-509.  (See  §  404.1286.) 

(2)  Reextension.  An  extension 
agreement  provided  for  in  paragraph 
(a)(1)  of  this  section  may  be  reextended 
by  written  agreement  between  the  State 
and  the  Secretary  for  no  more  than  6 
months  at  a  time  beyond  the  expiration 
of  the  prior  extension  or  reextension 
agreement,  and  only  if  one  of  the 
following  conditions  is  met: 

(i)  Litigation  (including  intrastate 
litigation)  or  a  review  under  §  404.1290 
or  §  404.1297  involving  wage  reports  or 
corrections  on  the  same  issue  is 
pending;  or 
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(ii)  The  State  is  actively  pursuing 
corrections  of  a  known  error  which 
require  additional  time  to  complete;  or 

(iii)  The  Social  Security 
Administration  is  developing  a  coverage 
or  wage  issue  which  was  being 
considered  before  the  statute  of 
limitations  expired  and  additional  time 
is  needed  to  make  a  determination;  or 

(iv)  The  Social  Security 
Administration  has  not  issued  to  the 
State  a  final  audit  statement  on  the 
State’s  wage  or  correction  reports;  or 

(v)  There  is  pending  Federal 
legislation  which  may  substantially 
affect  the  issue  in  question,  or  the  issue 
has  national  implications. 

(b)  The  365-day  period.  If  a  State  files 
a  report  before  the  applicable  time 
limitation  in  §  404.1286  (or  any 
extension  under  paragraph  (a)  of  this 
section)  ends  and  makes  no  payment  or 
pays  less  than  the  correct  amount  due, 
the  Secretary  may  assess  the  State  for 
the  amount  due  after  the  applicable  time 
limitation  has  ended.  However,  the 
Secretary  must  make  the  assessment  no 
later  than  the  365th  day  after  the  day  the 
State  makes  payment  to  the  Secretary  of 
the  Treasury.  The  Secretary  can  only 
make  this  assessment  on  the  wages  paid 
to  the  reported  individuals  for  the 
reported  periods.  The  Secretary,  in 
making  this  assessment,  credits  the 
amount  paid  by  the  State  on  these 
individuals’  wages  for  those  reported 
periods. 

(c)  Revision  of  employee's  earnings 
record.  If,  under  section  205(c)(5)  (A)  or 
(B)  of  the  Act,  the  Secretary  credits 
wages  to  an  individual’s  earnings 
record,  the  Secretary  may  make  an 
assessment  for  any  amount  due  on  those 
wages  before  the  Secretary’s  decision  on 
revising  the  individual's  earnings  record 
becomes  final.  (Section  404.822(c)  (1) 
and  (2)  describe  the  time  limits  for 
revising  an  earnings  record  where  an 
individual  has  applied  for  monthly 
benefits  or  a  lump-sum  death  payment 
or  requested  that  we  correct  his 
earnings  record.) 

(d)  Overpayment  of  contributions  on 
wages  of  employee  having  other  wages 
in  a  period  barred  to  assessment.  If  the 
Secretary  allows  a  State  a  credit  or 
refund  of  an  overpayment  for  wages 
paid  or  alleged  to  have  been  paid  an 
individual  in  a  calendar  year  but  the 
facts  upon  which  the  allowance  is  based 
establish  that  contributions  are  due  on 
other  wages  paid  that  individual  in  that 
year  which  are  barred  to  assessment, 
we  may  make  an  assessment 
notwithstanding  the  periods  of 
limitation  in  §  404.1286.  The  assessment, 
however,  must  be  made  before  or  at  the 
time  we  notify  the  State  of  the 


allowance  of  the  credit  or  refund.  In  this 
situation,  the  Secretary  reduces  the 
amount  of  the  State’s  credit  or  refund  by 
the  assessed  amount  and  notifies  the 
State  accordingly.  For  purposes  of  this 
paragraph,  the  assessment  shall  only 
include  contributions  and  not  interest  as 
provided  for  in  section  218(j)  of  the  Act 
as  it  read  prior  to  the  enactment  of  Pub. 
L.  99-509. 

Example:  The  State  files  an  adjustment 
report  timely  to  correct  an  error  in  the 
amount  reported  as  wages  for  an  employee. 
The  correction  reduces  the  employee’s  wages 
for  the  year  to  less  than  the  maximum 
amount  creditable.  The  employee  has  other 
earnings  in  the  same  year  which  were  not 
reported  because  of  the  previously  reported 
maximum  amounts.  The  applicable  time 
limitation  for  assessing  contributions  on 
wages  for  the  year  has  expired  before  the 
credit  was  allowed.  The  Secretary  may 
assess  for  the  underpaid  contributions  but  no 
later  than  thd  date  of  the  notice  to  the  State 
that  its  claim  for  a  credit  had  been  allowed. 

(e)  Evasion  of  payment.  The  Secretary 
may  make  an  assessment  of  an  amount 
due  at  any  time  where  the  State’s  failure 
to  pay  the  amount  due  results  from  the 
fraudulent  attempt  of  an  officer  or 
employee  of  the  State  or  political 
subdivision  to  defeat  or  evade  payment 
of  that  amount. 

§  404.1289  Payment  after  expiration  of 
time  limitation  for  assessment— for  wages 
paid  prior  to  1987. 

The  Secretary  accepts  wage  reports 
filed  by  a  State  even  though  the 
applicable  time  limitation  described  in 
§  404.1286  (or  as  the  time  limitation  is 
extended  under  §  404.1287)  has  expired, 
provided: 

(a)  The  State  pays  to  the  Secretary  of 
the  Treasury  the  amount  due  on  the 
wages  paid  to  employees  performing 
services  in  the  coverage  group  in  the 
calendar  years  for  which  the  wage 
reports  are  being  made;  and 

(b)  The  State  agrees  in  writing  with 
the  Secretary  to  extend  the  time 
limitation  for  all  employees  in  the 
coverage  group  in  the  calendar  years  for 
which  the  wage  reports  are  being  made. 
In  this  situation,  the  time  period  for 
assessment  is  extended  until  the 
Secretary  notifies  the  State  that  the 
wage  reports  are  accepted.  Where  the 
State  pays  the  amount  due  within  the 
time  period  as  extended  under  this 
section,  the  amount  shall  not  include 
interest  as  provided  for  in  section  218(j) 
of  the  Act  as  it  read  prior  to  the 
enactment  of  Pub.  L.  99-509. 


Secretary’s  Review  of  Decisions  on 
Credits,  Refunds,  or  Assessments — for 
Wages  Paid  Prior  to  1987 

§404.1290  Review  of  decisions  by  the 
Secretary— for  wages  paid  prior  to  1987. 

(a)  Delegation  of  authority.  The 
Secretary,  who  has  the  authority  under 
section  218(s)  of  the  Act  as  it  read  prior 
to  the  enactment  of  Pub.  L.  99-509  to 
review  decisions  on  credits,  refunds  or 
assessments,  has  delegated  this 
authority  to  the  Commissioner  of  Social 
Security. 

(b)  What  decisions  will  be  reviewed. 

A  State,  under  section  218(s)  of  the  Act 
as  it  read  prior  to  the  enactment  of  Pub. 

L.  99-509,  may  request  review  of  an 
assessment  of  an  amount  due  from  the 
State,  an  allowance  to  the  State  of  a 
credit  or  refund  of  an  overpayment,  or  a 
disallowance  of  the  State’s  claim  for 
credit  or  refund  of  an  overpayment.  The 
Commissioner  may  review  regardless  of 
whether  the  amount  assessed  has  been 
paid  or  whether  the  credit  or  refund  has 
been  accepted  by  the  State.  Prior  to  the 
Commissioner’s  review,  however,  an 
assessment,  allowance  or  disallowance 
may  be  reconsidered  under  §  §  404.1291 
through  404.1293. 

§  404. 1291  Reconsideration— for  wages 
paid  prior  to  1987. 

After  the  State  requests  review  of  the 
assessment  or  allowance  or 
disallowance  of  a  credit  or  refund,  and 
prior  to  the  Commissioner’s  review,  that 
decision  may  be  reconsidered,  and 
affirmed,  modified,  or  reversed.  We 
notify  the  State  of  the  reconsidered 
determination  and  the  basis  for  it.  The 
State  may  request  the  Commissioner  to 
review  this  reconsidered  determination 
under  §  404.1294(b).  In  limited 
situations,  SSA  and  the  State  may  agree 
that  the  reconsideration  process  should 
be  waived,  e.g.,  where  major  policy  is  at 
issue. 

§  404.1292  How  to  request  review— for 
wages  paid  prior  to  1987. 

(a)  Form  of  request.  No  particular 
form  of  request  is  required.  However,  a 
written  request  for  review  must: 

(1)  Identify  the  assessment,  allowance 
or  disallowance  being  questioned; 

(2)  Describe  the  specific  issue  on 
which  the  review  is  requested; 

(3)  Contain  any  additional  information 
or  argument  relevant  to  that  issue;  and 

(4)  Be  signed  by  an  official  authorized 
to  request  the  review  on  behalf  of  the 
State. 

(b)  Submitting  additional  material.  A 
State  has  90  days  from  the  date  it 
requests  review  to  submit  additional 
evidence  it  wishes  considered  during  the 
review  process.  The  time  limit  for 
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submitting  additional  evidence  may  be 
extended  upon  written  request  of  the 
State  and  for  good  cause  shown. 

§404.1293  Time  for  filing  request  for 
review— for  wages  paid  prior  to  1987. 

(a)  Time  for  filing.  The  State  must  file 
its  request  for  review  within  90  days 
after  the  date  of  the  notice  of 
assessment,  allowance,  or  disallowance. 
Usually,  the  date  of  the  request  for 
review  is  considered  the  filing  date. 
Where  the  90-day  period  ends  on  a 
weekend,  legal  holiday  or  Federal 
nonworkday,  a  request  filed  on  the  next 
Federal  workday  is  considered  as  timely 
filed. 

(b)  Extension  of  time.  For  good  cause 
shown,  and  upon  written  application  by 
a  State  filed  prior  to  the  expiration  of 
the  time  for  filing  a  request  for  review, 
additional  time  for  filing  the  request 
may  be  allowed. 

§  404.1294  Notification  to  State  after 
reconsideration— for  wages  paid  prior  to 
1987. 

(a)  The  State  will  be  notified  in 
writing  of  the  reconsidered 
determination  on  the  assessment, 
allowance,  or  disallowance,  and  the 
basis  for  the  determination. 

(b)  If  the  State  does  not  agree  with  the 
reconsidered  determination,  it  has  90 
days  from  the  date  of  notice  of  the 
reconsidered  determination  to  request 
the  Commissioner  to  review  that 
determination.  The  rules  on  what  the 
request  should  contain  and  the  time  for 
filing  the  request  are  the  same  as  in 

§§  404.1292  and  404.1293. 

§  404.1295  Commissioner’s  review— for 
wages  paid  prior  to  1987. 

Upon  request  by  the  State,  the 
Commissioner  will  review  the 
reconsidered  determination  (or  the 
assessment,  allowance  or  disallowance 
as  initially  issued  if  reconsideration  is 
waived  under  §  404.1291).  If  necessary, 
the  Commissioner  may  request  the  State 


to  furnish  additional  evidence.  Based 
upon  the  evidence  considered  in 
connection  with  the  assessment, 
allowance  or  disallowance  and  any 
additional  evidence  submitted  by  the 
State  or  otherwise  obtained  by  the 
Commissioner,  the  Commissioner 
affirms,  modifies,  or  reverses  the 
assessment,  allowance  or  disallowance. 

§  404.1296  Commissioner's  notification  to 
the  State— for  wages  paid  prior  to  1987. 

The  Commissioner  notifies  the  State 
in  writing  of  the  decision  on  the 
assessment,  allowance,  or  disallowance, 
and  the  basis  for  the  decision. 

How  a  State  May  Seek  Court  Review  of 
Secretary’s  Decision — for  Wages  Paid 
Prior  to  1987 

§404.1297  Review  by  court— for  wages 
paid  prior  to  1987. 

(a)  Who  can  file  civil  action  in  court. 

A  State  may  file  a  civil  action  under 
section  218(t)  of  the  Act  as  it  read  prior 
to  the  enactment  of  Pub.  L.  99-509 
requesting  a  district  court  of  the  United 
States  to  review  any  decision  the 
Commissioner  makes  for  the  Secretary 
under  section  218(s)  of  the  Act  as  it  read 
prior  to  the  enactment  of  Pub.  L.  99-509 
concerning  the  assessment  of  an  amount 
due,  the  allowance  of  a  credit  or  refund, 
or  the  disallowance  of  a  claim  for  credit 
or  refund. 

(b)  Where  the  civil  action  must  be 
filed  A  State  must  file  the  civil  action  in 
the  district  court  of  the  United  States  for 
the  judicial  district  in  which  the  State’s 
capital  is  located.  If  the  civil  action  is 
brought  by  an  interstate  instrumentality, 
it  must  file  the  civil  action  in  the  district 
court  of  the  United  States  for  the  judicial 
district  in  which  the  instrumentality’s 
principal  office  is  located.  The  district 
court’s  judgment  is  final  except  that  it  is 
subject  to  review  in  the  same  manner  as 
judgments  of  the  court  in  other  civil 
actions. 


(c)  No  interest  on  credit  or  refund  of 
overpayment.  SSA  has  no  authority  to 
pay  interest  to  a  State  after  final 
judgment  of  a  court  involving  a  credit  or 
refund  of  an  overpayment  made  under 
section  218  of  the  Act. 

§  404.1298  Time  for  filing  civil  action— for 
wages  paid  prior  to  1987. 

(a)  Time  for  filing.  The  State  must  file 
the  civil  action  for  a  redetermination  of 
the  correctness  of  the  assessment, 
allowance  or  disallowance  within  2 
years  from  the  date  the  Commissioner 
mails  to  the  State  the  notice  of  the 
decision  under  §  404.1296.  Where  the  2- 
year  period  ends  on  a  Saturday,  Sunday, 
legal  holiday  or  Federal  nonwork  day, 
an  action  filed  on  the  next  Federal 
workday  is  considered  timely  filed. 

(b)  Extension  of  time  for  filing.  The 
Commissioner,  for  good  cause  shown, 
may  upon  written  application  by  a  State 
filed  prior  to  the  end  of  the  two-year 
period,  extend  the  time  for  filing  the  civil 
action. 

§  404.1299  Final  judgments— for  wages 
paid  prior  to  1987. 

(a)  Overpayments.  Payment  of 
amounts  due  to  a  State  required  as  the 
result  of  a  final  judgment  of  the  court 
shall  be  adjusted  under  §  §  404.1271  and 
404.1272. 

(b)  Underpayments.  Wage  reports  and 
contribution  returns  required  as  the 
result  of  a  final  judgment  of  the  court 
shall  be  filed  under  §  §  404.1237- 
404.1251.  We  will  assess  interest  under 

§  404.1265  where,  based  upon  a  final 
judgment  of  the  court,  contributions  are 
due  from  a  State  because  the  amount  of 
contributions  assessed  was  not  paid  by 
the  State  or  the  State  had  used  an 
allowance  of  a  credit  or  refund  of  an 
overpayment. 

[FR  Doc.  88-19468  Filed  8-26-88;  8:45  am) 
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